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The following lectures were delivered to a class 
of young students who could not be expected to 
have much, if any, previous acquaintance with 
the subject. The purpose was thus to explain 
the nature and limits of the subject-matter, to 
stimulate to further enquiry, and to point out 
the modes of conducting that enquiry. All dis- 
cussion of controverted points or elaboration of 
details, further than might seem needed for pur- 
poses of illustration, would have been out of place. 
Nevertheless opportunity was always taken to indi- 
cate where the chief centres of debate lie and 
what are the kinds of authorities which must 
ultimately decide the points in issue. 

All the lectures, except the first, were taken 
down by a short-hand writer as they were de- 
livered. Owing to an accident that befell the 
reporting of the first lecture, this lecture has had 
to be re-constructed afresh from the lecturer's 
notes. 
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LECTURE I.. 

NATURE AND SOURCES OP INTERNATIONAL LAW. 

It is not easy to rate too higlily the value of the Uses of the 
study of International Law, whether looked upon intematioDai 
as a supplement to other legal and historical studies ^' 
or as a substantive study having its end in itself. 
It is quite impossible to understand the history of 
modern Europe or to take a useful part in some of 
the most important discussions to whicli the exist- 
ing relations of the States of Europe give rise, 
without a comprehensive and accurate knowledge 
of that great system of Legal Rules which has 
gradually been built up for the determination of the 
Rights and Duties of States. But furthermore it is 
impossible to study thoroughly any single system 
of National Law without deriving the greatest help 
for the study from the analagous circumstances 
which have characterised the growth of Inter- 
national Law. It is the most remarkable feature 
of modem International Law that it exhibits Law 
in the making. It presents before the eyes of men 
a process constantly going on, and that on the most 
magnificent scale, which is feebly typified in the 
early history of every single National body of laws. 

B 



2 INTERNATIONAL LAW. 

The true position here claimed for International 
Law will best appear from the examination of 
certain common fallacies which beset the discussion 
of the subject. 
International Ouc fallacy is that International Law has no 
fiction. existence whatever, and is a mere fiction of the poli- 

tical imagination. This assertion is usually made by 
those who, either for some particular argumentative 
purpose wish to prove it a fiction, or, by their own 
criminal acts, have already done all that was in 
their power to render it such. It is no doubt 
perfectly true that the body of International Law 
is at present very imperfectly developed. Many of 
the rules which compose it are uncertain, ambiguous, 
or habitually interpreted in the most opposite senses. 
There are many doctrines which have the feeblest 
possible hold even upon the States which formally 
recognise them. There are other doctrines of the 
highest importance which, though very widely 
received and conformed to, are still frequently set 
at nought with utter impunity. But all this 
vacillation and uncertainty, taken by itself, gives 
the most incorrect picture of the practical cogency 
of the great mass of the Rules which compose the 
International Law of Europe. No war takes place 
in which the rules of International Law, in spite of 
all the accidental infractions of them, have not the 
most enormous influence over every step in the 
action of either belligerent. The treatment of 
prisoners ; the respect for truces ; the attitude 
observed towards non-combatants and their pro- 
perty ; and, above all, the validity of the code of 
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regulations which determines the Rights and Duties 
of neutral States ; are all facts, equally unquestion- 
able and momentous, which only escape attention 
from the rareness with which they generate dis- 
putes. Nor is the reality of International Law less 
conspicuous in times of peace. Not only do its 
rules determine the modes of incessant intercourse 
between the Governments of States, and even fix 
the ceremonious usages which mark the relative 
dignity of every ambassador or other State repre- 
sentative ; but no sooner does a State, however 
lawless and rapacious, descry an opportunity for 
war upon its neighbours, then it appeals to the 
rules of International Law and bases its claim upon 
an alleged infraction of them. It might be suflB.cient, 
in final refutation of the notion that International 
Law is a fiction, to cite some of the most important 
English Statutes which have recently been passed 
in order to enforce upon English citizens the duty 
of co-operation with the State in complying with 
International obligations ; and the records of recent 
litigation in the highest English Courts arising 
solely out of disputed questions of International 
Law. 

Another fallacy to be examined is in the opposite its cogency 
direction, — to the effect that International Law is exaggerated, 
far more cogent than, in fact, it is; that it rests 
on some mysterious foundation which places its 
rules out of the reach of ordinary criticism, and 
which renders a formal revision of those rules a 
wholly unnatural, if not impossible, process. The 
curious connection of the Jm Oentium of the 
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Romans with the modem Jus Oentium or Jus 
inter Gentes, and of both with the Jus Naturce, 
has been historically elucidated by Sir Henry 
Maine in a celebrated passage of his "Ancient 
Law." The conception of a Law of Nature has, 
beyond doubt, been far more permanently dominant 
in the region of International Law than elsewhere. 
This is as might have been expected; because in 
the total absence of actual legislation, of Courts 
of Justice, and even of universally recognized and 
formulated customs, there was no competing frame- 
work of Law to dispute the groxmd with an ideal 
and imaginative theory, furthermore there is a 
sense of the expression in which the "Law of 
Nature " may truly be said to be one of the great 
foundations of International Law. Man's nature, 
both individual and social, is signified not only 
by what he is now and has been, but by what 
he is destined one day to become and hopes to 
become. Thus an appeal to the Law of Nature 
is an appeal from what is passing and limited to 
what is permanent and infinite; from what is 
dictated by a lower craving to that which is 
shadowed forth, perhaps only dimly, in yet 
unsatisfied longings; in a word, from the sug- 
gestions of a mean instinct of personal advantage, 
to a deliberate and reasonable deference to the 
claims of moral right and public duty. 

Thus, while it is not true that International 
Law has descended out of the clouds as an 
immutable system of paramoxmt excellence, it is 
none the less true that it is capable of acquiring 
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an indefinite amount of validity and an indefinite 
degree of excellence. But tiis work of improve- 
ment must lag with the tardy development of 
personal and public morality in the several States. 
As this morality becomes higher, the concen- 
trated expression of it in International Law will 
become higher likewise. This leads on to the 
discussion of the last fallacy which it is worth 
while here to notice, — ^that of asserting Interna- 
tional Law to be in no sense Law, but only 
Morality. 
Whether International Law be truly Law or not international 

•^ Law not to be 

must depend on the definition which is given to identified 

with Inter- 

the term Law. There are, no doubt, certain most national 
characteristic and indubitable differences between 
Law in the National, and Law in the International, 
sense. In the society of the States of Europe, 
there is no legislative, no executive, and no judicial 
Authority. There are few definitely announced 
penalties attaching to the breach of Eules of 
International Law. It is a matter of the utmost 
uncertaiaty whether the breach of a Rule is ever 
punished or not; or when or by whom it is 
punished; or in what way. Thus the unlikeness 
of International to National Law is easy enough 
to insist upon. But International Law is also 
unlike Morality ; and it is still more unlike it. 
The essence of a moral system is that it affects 
to guide something more than man's outward and 
formal acts. It affects to probe deeper than it is 
open to any Court of Justice, with its rude 
instrumentality, to go. Morality looks not only 
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at the act; nor only at the motive or sentiment 
which dictated the act; nor wholly at the cha- 
racter or disposition which render the operation 
of the motive or sentiment possible. Law, on the 
other hand, looks primarily at the outward act, 
and only secondarily at the motive or intention, 
in order to throw light upon the voluntariness 
and true character of the act. It is, indeed, one 
of the most hopeful omens of modem civilisation 
that a conception of true International Morality 
is gradually disclosing itself. It is being felt and 
more and more publicly asserted that States are 
related to one another not only as capable of 
doing each other mischief, nor as conferring mutual 
commercial advantages upon each other, but as 
Moral beings concerned with one another's Moral 
development in the highest sense, and bound to 
make all the reciprocal sacrifices which may 
conduce to the greatest common advantage with 
the least individual loss. Prom such a conception 
flow an assemblage of subsidiary conceptions of 
Moral Rights and Duties ; of Moral maxims, prin- 
ciples, and doctrines. In all this it is obvious 
that something far deeper and wider is contem- 
plated than is contained in the utmost possible 
extension which can be given to the expression 
" International Law." In fact the new Interna- 
tional Morality has exactly the same relation, 
historical and philosophical, to International Law 
that National Morality has to National Law. It 
is obvious, then, how serious the loss to language, 
and how unspeakably great the loss to Moral Truth 
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and to Political Science, would be an attempted 
identification of International Law and Inter- 
national Morality. 

There are two modes of investigation in which Two modes 
the study of International Law may be approached, international 

One is that of contrasting it with National Law ^' 
and framing all propositions about International Law 
out of the language and materials supplied by the 
narrower and more familiar subject. The other 
mode is that of treating the subject independently 
by itself, and only alluding to such contrasts or 
analogies as may, from time to time, be presented, 
by way of furnishing illustrations or even proofs. 
So many dangers have followed from the reckless 
abuse of analogy in comparing the doctrines of 
International and National Law, that the latter 
process is far the safer one, and therefore it is the 
one which will be pursued in these lectures. 

It is not unnatural that the method of analogy influence of 
should have been rather hardly pressed into the ^^ 
service in the present case. As Sir Henry Maine 
has pointed out, the classical language of Interna- 
tional Law is that of Roman Law, and, as will be 
seen in a later lecture, the language, doctrines, and 
institutions of that Law have (especially in the 
hands of Grotius and his immediate predecessors 
and successors) profoundly affected the fortunes 
and modified the character of International Law. 
But the glaring defect in the analogy between 
National and International Law is in the quality of 
the Persons to whom the Law is addressed. 
National Law is addressed to individual human 
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beings, all of them on an equal level of subjection 
to the Supreme Political Authority, and each of 
them exposed to the peculiar fatalities and incidents 
which constitute the condition of man's nature, 
such as Birth, Death, Marriage, and Physical or 
PersoDB to Mental Disease, The Persons of International Law 

. whom Intei> 

?»<^ojiai Law are Sovereign States. They are, from a legal point 

18 fl£LCu6880Cl« ^ 

of view, eternal and immortal. They are com- 
positely constituted, the component members being 
Moral Persons, capable either of co-operating with 
or counteracting the National Policy. The closest 
analogy to a State is a Corporation ; but it is an 
extremely feeble and limited one, and on any 
attempt to use it for the solution of a problem of 
International Law it instantly breaks down. 

Apart, however, from all attempts to make an 
undue use of National Law in the present study, the 
real connection of the two branches of enquiry is, as 
has been already said, most important and instruc- 
tive. This is especially true in relation to what is 
Senses of caUcd the Sources of the Law. This word " Source," 
"Source" in as applied to Law, is used in two senses at least; 

National Law. ^ •ii* -r /* it •, 

I. and possibly m more. In one of these senses it 
means the works, documents, or authorities, to 
which reference has to be made in order to ascertain 
whether a Rule of Law exists or what is its true 
II. purport. In the other sense it means the mode 
through which a given Rule of Law actually came 
into existence. In National Law these two senses 
of the term " Source '* are practically distinct from 
one another ; because, except in the case of Codes 
and Statutes, the authority to which reference has 
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to be made is seldom precise or simple enough to 
coincide exactly with the fact to which the Law 
owed its existence* Thus a Rule of the English 
Common Law, or of Equity, may have to be dis- 
covered by the comparison of a number of decided 
cases, reported in a number of volumes appearing 
at very different dates. The opinion of learned text- 
book writers, — especially of some of the more 
ancient ones, — might go for something in the 
enquiry. And if a Statute had recognized the rule 
in question, a citation of the Statute might be a 
relevant part of the process of enucleation. But 
the mode in which the Rule came into being may 
have been the most simple custom existing in a 
particular locality; or the chance thought of an 
eminent Judge ; or the accidentally borrowed ma>xfm 
of a foreign system of Law. 

In International Law, on the other hand, the And in inter- 
evidence of the Law and the facts to which the 
Law immediately owes its existence are, in a great 
measure, one. The Law has been lai^ely con- 
structed out of what may be called bold anticipa- 
tions, or vaticinations, of the state of the Law. This Enumeration 

. • XT J. ^ j-"i_ A. "%-• f^ jf "J 1^1 of Sources of 

IS eminently true of that which forms so considerable international 
a part of the authority for International Law, the ^' 
opinion of text-book writers of repute. Such are i. Eminent 
Grotius, Vattel, Bynkerschoek, Wheaton, Kent, 
Halleck, Hautef euille, Heflfter, and Phillimore. The 
influence of these and the like eminent writers in 
this region is perfectly extraordinary. It is no 
doubt due, in a great measure, to the fact of their 
varied nationalities, taken in conjunction with their 
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general concurrence on main points and their partial 
concurrence on minor, and therefore disputed, points. 
It is also to be observed that these writers are the 
only persons who have brought the different parts 
of the subject into relation with one another and 
have exhibited the scope of the whole. Thus they 
have in fact occupied the position of the primitive 
legislatures by whom the Laws of every State seem 
to have been, at some time or other, codified. 
iL Ancient The ucxt most remarkable Source, in both senses 

Laws. 

of the term, of International Law is a class of very 
ancient documents, either purporting to be or being 
partial Codes for the purposes of commerce or 
navigation, and extending over a wide, though a 
strictly definite, area. Such were the old Rhodian 
Laws; the Laws of Oleron; the still-subsisting 
and even still-influential Comolato del Mare; 
and the Laws of the Hanseatic League, 
in. Treaties. The ucxt great Source of International Law, at 
once evidencing the Rule and creating it, is that 
supplied by Treaties. When numerous Treaties 
have been frequently made with a like purport, or 
a single Treaty has had the adherence of a large 
number of States, or a doctrine^ long disputed, 
has been finally embodied in a Treaty signed by 
the States most interested in ignoring it, — ^then 
a Treaty may become either the best possible 
evidence of that general consent of States which 
is rightly held to be the most valid basis of Inter- 
national Law or, at the least, may inaugurate a 
practice which the signatary States can never 
hereafter refuse to conform to. 
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The next important Source, though vague iv. nipio- 

i_fljj» 1 Ji TJ.1 matic docu- 

and nuctuating, has yet been proved to be ments. 
extremely prolific in originating and sustaining 
Rules of International Law. It exists in the 
dispatches of eminent Diplomatists and in the 
unchallenged assertions of Statesmen occupying 
responsible positions and speaking in the view of 
great National crises. There have been periods 
when the English doctrines of Belligerent Rights 
in respect to neutral commerce have been nowhere 
more vehemently or more clearly asserted than 
in the Houses of Parliament; and the speeches 
made on those occasions (such as that of Lord 
Liverpool) still afford the most authoritative 
evidence of the form of the doctrine which 
commended itself to the Statesmen of this country, 
and therefore, to that extent, of the doctrine itself. 

The last, and perhaps the most important, Source v. Deciflions 
of all is that supplied by the decisions of Judicial 
tribunals. These may be either Prize Courts,- 
specially instituted in times of war by belligerents 
to guard the State against the consequences of 
illegalities committed by its own citizens; or the 
ordinary Courts of Justice of a State incidentally 
called upon to determine issues involving questions 
of International Law; or such mixed tribunals as 
have been occasionally called into being, iinder 
special circumstances, for the solution of differences 
arising between two or more States. The decisions 
of Sir William Scott still afford not only the most 
authoritative testimony to the Rules prevalent in 
his day, but are invariably surrounded by such a 
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wealth of general information, judicial insight, and 
vivid apprehension of the nature of the great 
issues involved, as to make them (in spite of their 
somewhat excessive, though patriotic Gallophobia) 
still the very best possible reading wherewith a 
student can thoroughly equip himself for the study 
of International Law. 



LECTURE 11. 

ITS HISTOEY. 

I POINTED out in my last lecture that it is not safe 
to rely upon any analogy between International 
Law and National Law. Although you may ap- 
proach the subject of International Law by tracing 
this analogy and pointing out how far it is like 
and how far it is unlike National Law, yet I 
thought it was better to start with an assumption 
that they relate to entirely different matters, and 
that, whatever analogies may be drawn between 
them, those analogies are unnecessary to a thorough 
understanding of either the one of them or the 
other. 

In order to enforce this still more strongly I may Oniy one 
notice that, though there are a vast variety, — I may ^^ ™ ^*" ^' 
almost say an innumerable variety, — of systems of 
National Law in the world, there is only one system 
of International Law existing. That is the Interna- 
tional Law, or the system of International practices, 
recognised by the States of Europe. That is the 
only system. We might conceive the possibility of 
there being several systems. There might be 
another system for Asia and another for the States 
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of the South American continent ; but, as a matter 
of fact, there is only one system, and that is the 
European system. Gradually, however, other States 
throughout the world are being brought into con- 
tact with that system one after another. In order 
therefore to understand what International Law 
means there can be no better process than to trace 
the methods by which the only known system has 
come into being. 

To relate the entire history of International Law 
would be a very long, not to say tedious, process, 
although an extremely interesting one. I need not 
give you all the steps of the history ; a sketch of 
it will enable you to understand what it means. In 
order to make that sketch more clear I will name 
the conditions that must exist in order to enable 
International Law to come into being at all. There 
may be a system of States, such as those of Europe, 
without having any International Law among 
them; without any order for the regulation of 
their relations to one another ; without any recog- 
nised moral principles to which appeal can be made 
in case of any of those relations being violated; 
without the possibility of any treaties existing 
between the States ; without any security for the 
good treatment of prisoners ; without any modifica- 
tion of the extreme power given by war ; without any 
protection for those persons who do not take part 
in a war, and yet who perhaps might have to bear 
even more than those who do take part in it 
and should properly bear the consequences of it ; 
without any satisfactory relations in times of peace; 
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without even the possibility of alliances or securities 
that treaties will be observed. It is notorious that 
International Law exists now only in a very feeble 
condition indeed, but still, as you get to understand 
the subject more thoroughly, you will see a very 
great distinction between the feeble existence and 
the entire absence of such Law. Peeble as it is, it 
does to a very great extent regulate the Rights and ' 
Duties of Nations in times of war. It regulates 
their relations in times of peace to a still greater 
extent ; and although it is sometimes spoken of in 
the newspapers and in the course of discussions in 
Parliament, — when questions involving points of 
International Law are debated, — as a mere term 
or expression, a mere vague idea of moralists or 
philosophers, yet still its real influence on public 
ajBFairs is perhaps almost as great as that of National 
Law itself. 

As I enumerate the conditions necessary for the Conditions 
existence of International Law, you will see how existence of 

1 . ,m r>tx*i-i •! • if>ii 1 ± International 

very obvious they are. Still it is needful to state Law. 
them. First of all, in order to have a system of 
International Law there must be a number of Inde- i. indepen- 
pendent States existing side by side. So long as 
there is only one State in the world, or so long as 
only one State is Independent of all the others, and 
all the others are more or less Dependent, there is 
no system of International Law possible. In the 
very early days of Rome, when Ilome stood prac- 
tically alone because it had not yet come into 
contact with neighbouring States or had ignored all 
neighbouring States, there could, strictly speaking. 
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be no International Law. The only glimpses we 
have of it are to be seen in the ju% feciale which 
regulated the incidents prior to a war and particu- 
larly the Rights and Duties of Ambassadors. That 
was the only system of International Law existing 
in the early days of Rome, because in those days 
Rome only came into contact with other States 
when it was going to fight with them or while it 
was fighting with them. Again, in the days of 
Imperial Rome, there was, strictly speaking, no 
International Law. There was then one great 
State in the world; all other States were either 
ignored or dependent. I shall presently show that 
it was owing to the circumstance of the fall of the 
Roman Empire that true International Law came 
into being. But so far we find that an essential con- 
dition of the existence of International Law is the 
existence of a number of Independent States. The 
next condition is the existence of certain relations 

II. Inter- of intcrcourse and of intimacy between them. 

t^^n them. You may suppose a number of Independent States 
having no relations or intercourse, and which, 
practically acknowledging the economical principles 
of protection, live all their time as it were wholly 
within themselves : their citizens never travelling ; 
their Government having no relations with the 
Governments of other States ; having no contact of 
any kind, and consequently having no opportunities 
for exciting their rivalries, their ambition, or their 
passions, — elements that often bring the persons who 
live upon the borders of two States into intimate 
relations with each other, even if they do not bring 
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the Governments themselves into contact. If you 
could conceive of States living in a condition of 
entire isolation and separation from other States, 
there could be no possibUity of International Law 
existing among them. One of the conditions, there- 
fore, of the existence of International Law must be 
relations of intercourse and intimacy between the 
States. 
But you might have those relations of intercourse ni. Parity 

of progress. 

and intimacy between States, and yet, owing to 
extreme disparity in their progress and therefore in 
their moral feeling and standing, or owing to a 
hopeless separation in the matter of language, there 
might be no possibility of unity between those 
States for the purpose of Law. It is very difficult 
indeed to make our system of International Law 
extend to China, because of the extreme difference 
between the principles of morality acknowledged in 
China and in Europe, and also because of the want 
of a common language. It would be difficult also 
to include a country such as Abyssinia in our 
system. I am not now speaking of International 
Morality, which is a larger idea ; I am now speak- 
ing of strict Law only ; and I am saying that with 
respect to . barbarism, or with respect to countries 
whose civilisation has been developed in an entirely 
different course from that of other countries, it is very 
difficult indeed to create a system of International 
Law which shall apply to all. It is essential, then, 
that there should be some correspondence between 
the States in regard to the standard of Moral feeling 
existing in each, and that there should be a common 

c 
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IV. Commu- language, — not identity of language, but some 
^^vlge. " language, such as Latin or French, with which each 
nation is conversant and which may be used as a 
channel for the expression of International Law. 

These conditions imply a certain parity of civiKsa- 
tion between the diBferent States. Let me repeat 
them, before proceeding to point out how they 
have been fiilfilled in the case of Europe. First 
we must have a number of Independent States. 
Secondly we must have relations of intercourse and 
of intimacy between them. Thirdly we must have 
a certain parity of Moral feeling, and the command 
of a language known to each. 
Sketch of Now have these conditions been fulfilled in the 

interStionai case of the uatious of Europe or not ? They have 

T 

been signally and remarkably fulfilled. I will 
mention the main classes of facts that establish 
the statement that these conditions have been 
fulfilled, and in doing so I shall not presuppose 
any peculiar knowledge of the details of history; 
I shall allude to facts that are notorious among 
educated persons. First of all I will allude to the 
circumstances attending the fall of the Roman 
Empire, and I must touch particularly upon one or 
Unity of the two of thosc circumstanccs. Just before the Empire 
Empire. fell it was distinguished by its intense unity, by the 
fact of all its parts having distinct relations to the 
whole and to each other, and by the uniformity of 
its Government. We find particular regulations 
laid down for all the Governments of the Provinces ; 
and if you look at a book which I shall presently 
refer to, Guizot's "History of Civilization," you 
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will find in the appendix the rules so laid down. 
So that at one time the larger part of Europe, — 
nearly the whole in fact, — a considerable portion of 
Northern Africa, and a portion of Asia were all 
settled under one system of Government, and were 
all combined together as one organic, corporate, 
whole. But that Empire, as we know, fell to the 
ground ; and how did it fall ? It fell by the hands 
of barbarians, but not of barbarians in our popular 
sense of the word. They were men who, in the 
first place, had the sense to respect Roman Grovem- Retention of 
ment, and consequently to respect to a very con- tui^Mb^^ 
siderable extent not only Roman Institutions, but ^*'^*^«^8. 
also the individual and private Rights of Roman 
Citizens, They took away a certain amount of 
land from the Provincial Citizen, but they also left 
him some, and in other ways shewed their appre- 
ciation of the Roman Institutions. Owing to the 
respect for Roman Government and for the private 
Rights of Roman Citizens which these Barbarians 
uniformly displayed, the result has been, as Savigny 
especially has proved, that Roman Institutions have 
survived to this day. The most prominent instances 
of this are institutions such as our own munici- 
palities. But it was not only through the preserva- 
tion of Roman life and Roman Institutions that the 
Barbarian rule may be characterized as favourable 
to the creation of a system of International Law. 
The Barbarians themselves consisted of a number 
of different bodies, or hordes, as we are accustomed 
somewhat disrespectfully to call them; and these 
bodies were independent organic wholes. A certain 
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community of custom prerailed among them, but 
at the same time they were separate one from 
another. 

Now let us put together all these elements I have 
just described. We have the unity of the Eoman 
Empire, in its political and especially in its municipal 
institutions ; the old regulations for the ownership 
of the land, which were preserved by the Barbarians; 
and governors elected under the Roman Law. We 
have all this universally prevailing over Europe, 
with the exception of a few outlying and almost 
insignificant districts such as Britain and one or 
two others of the same kind. We have a new 
and very strong race, conquering the whole of that 
territory so governed and possessing these insti- 
Diatinct states tutious, and at the same time founding a new set 
of States, separate and distinct from one another. 
I think you will see at once that here you have 
all the elements both for imity and for separation. 
You have the fact of co-existence of a nimiber 
of Independent States, and also the possibility of 
relations of intercourse and intimacy between them, 
because you have the basis of a common language, 
the basis of common ideas, and the basis of familiar 
experience common to all of them. And these are 
some of the conditions necessary for the existence 
of International Law. 

But there is a great deal yet wanting. There 
is wanting a strong organization for these States, an 
internal organization to ensure the attainment of 
a high state of civilization among the people ; and 
also an external organization to regulate the relations 
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of the States with one another. I therefore pass 
on to a second great class of facts associated with 
the Feudal System. Some writers, among whom influence of 
I may mention Mr. Woolsey, hare held that the system. 
eflPect of the Feudal System was simply that of 
barbarizing Europe during the growth of Inter- 
national Law; but if you read Mr. Ward's "History 
of Nations,'' I think you will arrive at a different 
conclusion. The effect of the Feudal System 
was to produce certain elements essential to the 
existence of International Law. There were two 
great classes of ideas which arose immediately from 
the Feudal System ; one was that of dependence, 
and the other that of independence : the constant 
habit of each citizen feeling that he is dependent 
upon some one else ; each town feeling itself depen- 
dent upon some other town ; each corporate institu* 
tion feeling itself dependent on some other corporate 
institution; and yet, outside the limits of that 
dependence, the sense of independence which every 
person, town, and corporate body, feels so long 
as they obey the requirements of the system to 
which they belong. If you take an ordinary citizen 
you wiU find he is dependent in many aspects and is 
independent in many others ; and these two con- 
ditions proceed together. The universality of the 
Feudal System can hardly be proved by what we learn 
of it in the ordinary books. We are usually told that 
it prevailed largely in certain countries and that it 
was a form of government or social life. I will 
read a short passage from Guizot which points out 
that not only was it a form of government and a 
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social system* but that it influenced the whole 
feeling of Europe. The passage is taken from the 

Guizot'8 testi- 4th chapter of the English translation of Gruizot's 

^^^7' « History of Civilization." 

A good proof that, in the tenth century, the feudal 
system was necessary, was the only possible social state, is 
'* the universality of its establishment. Wherever barbarism 
" ceased, everything took the feudal form. At the first 
moment men saw in it only the triumph of chaos ; all unity, 
all general civilization vanished ; on all sides they beheld 
society dismembering itself; and, in its stead, they beheld a 
" number of minor, obscure, isolated, and incoherent societies 
erect themselves. To contemporaries this appeared the dis- 
solution of all things, universal anarchy. Consult the poets 
*' and the chroniclers of the time ; they all believed themselves 
*^ at the end of the world. It was, nevertheless, the beginning 
" of a new and real society, the feudal, — so necessary, so inevit- 
'^ able, so truly the only possible consequence of the anterior 
'^ state, that all things entered into it and assumed its form. 
*' Elements, the most foreign to this system, the church, 
" municipalities, royalty, were compelled to accommodate 
'^ themselves to it ; the churches became suzerains and vassals, 
*' cities had lords and vassals, royalty disguised itself under 
*' the form of suzerainship. All things were given in fief, not 
''only lands but certain rights, the right, for instance, of 
'' felling in forests, and of fishing. The churches gave in 
" fief their perquisites, their revenues from baptisms and 
" the churching of women. Water and money were given in 
" fief. Just as all the general elements of society entered 
'' into the feudal frame, so the smallest details, and the most 
'' trifling facts of common life, became a part of feudalism.^' 
(Vol. I., page 66.) 

If you study the whole history, or read Hallam's 
** Middle Ages," you will see what the effect of 
the system must have heen. 

I pass on, however, to another class of causes 
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favourable to the existence of these conditions. I influence of 

_ rt . Ti j-i !_• "L 1.1 1 • Ecclesiastical 

refer to all those causes which are gathered up in system. 
the Ecclesiastical system of Europe. This Eccle- 
siastical system was mainly represented by the 
permanence of the Church of Eome. In the early 
days, at least, it is diflSicult to exaggerate the value 
of the services of that Church in respect of the 
development of civilization, and therefore of 
International Law. I shall particularly point out 
one or two modes in which those services availed ; 
but I must anticipate what follows by saying that 
the very eflPect of christianising society tended to 
evil as well as good with respect to the relations of 
States ; for the eflfect of the chief States calling 
themselves Christian was not only to knit them 
together but also to separate them from the infidel 
States. Eor their Christianity taught them, or was 
held to teach them, to observe their treaties so far 
as those treaties were made with Christians, but 
absolved them from all obligation to observe treaties 
made with infidels. Sir Edward Coke endorses the 
idea that it is not necessary to keep faith with 
infidels, and Grotius seems inclined to favour the 
same proposition. The opinion that infidels were 
not only Barbarians but were in every respect to 
be treated with an inhumanity and a want of 
morality, which it would have been a shame to 
practise with regard to human beings of any sort, 
seems to have been familiar and to have been con- 
sidered laudable among the people of those times. 
However, the relations subsisting between the infidels 
and the believers were comparatively few, and there- 
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fore do not colour the general class of facts I am 

now about to represent to you. The influence of 

the Ecclesiastical system told especially in two 

ways; one through the power the Pope assumed 

of interfering between sovereigns and their people, 

especially in relieving the subjects from their oaths 

of fealty to their sovereigns in the case of the 

sovereign disobeying the Pope; and the other 

through the influence of the Ecclesiastical Councils. 

The fact of the Pope being accredited with the 

power of releasing subjects from their oaths of fealty 

Effect of the gavc rfsc to the uotiou that he had a certain right 

tions!"*'^^ of supervision over the morality of all States, and 

especially over the moral relations of European 
States. Proofs are not wanting that this belief was 
of rapid growth, and we find in Ward's ** Enquiries 
Ward's testi- into the Eoundatiou and History of the Law of 
Nations in Europe" the following statement : — 

*' By the Constitution of this dominion^ whoever was the 
'' possessor of the Papal chair, was in some measure the 
'• director of the a£fairs of Europe. He was the supposed 
" Mediator between Heaven and the world ; he decided upon 
right and wrong; he was the great casuist in all difficul- 
ties ; and among sovereign princes, who obeyed no other 
tribunal, he might fairly be called the Custos Morum. 
*' Could it have proceeded without abuse, or was it the lot 
*' of mortality to admit of such perfection of wisdom and 
'^ virtue in one man ; the Institution would have been 
'' admirable ! A common tribunal was thus supplied where 
*' it most was wanted ; Appeals lay to it from all comers of 
'^ Europe ; the weak could be upheld ; the strong could be 
" repressed ; the most divine of all Institutions, Justice, 
5' had free room to display itself; and the Father of 
^' Christendom might really have been what his name 
" implied/' (Vol. IL, page 37.) 
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Tou must remember the extremely warlike dis- 
position of all these tribes at this time; that the 
people had only just settled down after the con- 
quest of Europe and the dissolution of the £;oman 
Empire. Otherwise this is merely common-place. 
We in our day can talk much about peace, but in 
these days the national instinct was warlike. Mr. 
Ward goes on to say lower down : — 

''Of Mediation (not merely as a friend whose own 
*' interest is probably concerned, but in the capacity of a 
'' father, equally interested for all his children, and anxious 
'' to make them fulfil the duties most acceptable to Ood,) we 
^' have an eminent and not ineloquent example in a letter of 
'' Pope Alexander, recommending peace between the kings 
'' of France and England in 1162. ' Among other good 
" * things,* says the letter, ' which render men amiable to 
" ' their neighbours and pleasing to God, we believe that to 
« 'be most acceptable, which infoses charity into the heart, 
'^ ' and operates as a bond of union to different minds. This 
" ' good is Peace, by which hatred is dispelled, rancour 
'^ ' allayed; envy driven away, and anger shaken off; which 
'^ ' pacifies the mind, conciliates the heart, assuages the 
'' * breast, and assimilates tempers. This is what we seek 
•' ' to plant, to propagate, and to nourish, among the sons of 
'' 'the Church; this is what we wish to bring to fruit, 
*' ' among Kings, Princes, and Great Men.* " (Vol. H.^ 
page 44.) 

Again, Mr. Ward says — 

''It is not improbable that the custom of Appeal to Appeal to 
" neutral powers, on the breaking out of war, arose from ^^^. 
" this influence of the Pope in the Christian republic. 
" Habituated to lay their grievances before him on all 
" occasions, and to justify their conduct when it appeared 
" to be necessary ; the transition was easy from him to 
" other princes ; and the connection between the various 



26 INTERNATIONAL LAW. 

'' potentates growing closer and closer, they continued from 
" a sense of its utility a custom which possibly would not 
'' have been thought of, (or at least not so soon) had it not 
'*' been for the deference they paid to him at a time when 
" knowledge of one another was not so universal/* (Vol. II., 
page 50.) 

The transition of the custom of Appeal from the 
Pope to other princes was doubtless f acUitated by 
the (Ecnmenical Councils, — 

Influence of " ^^6 strongest examples," says Mr. Ward, '' of that 
Councils. <c regularity which was seen in Europe in consequence 
" of its .religious union. Voltaire has, not improperly, 
** called these Councils the Senate of Europe ; and in fact 
" they were composed of a Set of Sovereigns, all intimately 
" connected together ; instructed in one another's customs ; 
obeying one common law ; and in some measure governed 
by one common interest. They were not merely formed 
'' of Ecclesiastics, nor did they meet solely for the discussion 
" of points of faith. The Emperors of the East and West, 
^^ and other crowned heads, have sometimes appeared at 
'^ them in person^ and almost constantly by their Ambassa- 
^' dors ; and their rank and seats were marked out, with as 
" much regularity as a subject of so much nicety could 
'' permit. Points concerning the whole public weal of 
" Europe were discussed in them ; such as the interest, and 
" the precedency of nations ; the conduct of princes ; all 
*' articles of faith ; the interests of religion ; and the defence 
" of the faithful against the Infidels." (Vol. II., page 55.) 

You see that, although ecclesiastical matters were 
prominent and were absorbing other matters, yet the 
general relations of States, the election of monarchs, 
and any special crimes of distinguished monarchs, 
were also considered or condemned or put in order, 
as the case might be. I need not say any more on 
the influence that any great organised system like 
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that, proceeding on principles of morality and 
religion, must have had on the still barbarian States 
of Europe. 

I now come to another class of influence about influence of 

cliiv&lrv 

which I have not very much to say. That is the 
influence of chivalry. I shall not give a long 
account of what chivalry is. You will find a very 
good picture of it in Lord Lytton's novel of 
"Rienzi" with which most of you are probably 
familiar. I propose, however, to give some account 
of its effect in moderating the usages of war ; par- 
ticularly in the treatment of prisoners and of women. 
I quote from Mr. Hallam's " Middle Ages " : — Haiiam's 

testimony. 

" Next, therefore, or even equal to devotion, stood gallantry 
*' among the principles of knighthood. But all comparison 
'* between the two was saved by blending them together. 
'* The love of God and the ladies was enjoined as a single 
'^ duty. He who was faithful and true to his mistress was 
'' held sure of salvation in the theology of castles though 
** not of cloisters. Froissart announces that he had. 
*' undertaken a collection of amorous poetry with the 
*' help of God and of love ; and Boccace returns thanks 
" to each for their assistance in the Decameron. The 
" laws sometimes united in this general homage to the 
^' fair. * We will,' says James II. of Aragon, ' that every 
" ' man, whether knight or no, who shall be in company, 

' with a lady, pass safe and unmolested, unless he be. 

^ guilty of murder.' Louis II., duke of Bourbon, instituting 
" the order of the Golden Shield, enjoins his knights to 
•' honour above all the ladies, and not to permit any one. 
" to slander them, ' because from them after God comes all 
" ' the honour that man can acquire.' " (Vol. III., page 
897.) 

The corresponding duties and obligations answer- 
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ing to the privileges of knighthood were stringent. 
Mr. Hallam further says : — 

A knight was unfit to remain a member of the order, if he 
violated his faith ; he was ill-acquainted with its duties if 
he proved wanting in courtesy. This word expressed the 
most highly refined good breeding, founded less upon a 
knowledge of ceremonious politeness, though this was 
not to be omitted, than on the spontaneous modesty, 
self-denial, and respect for others, which ought to spring 
^' from his heart. Besides the grace which this beautiful 
'• virtue threw over the habits of social Ufe, it softened 
'' down the natural roughness of war, and gradually 
'' introduced that indulgent treatment of prisoners which 
*^ was almost unknown to antiquity. Instances of this 
'' kind are continual in the later period of the Middle 
^' Ages. An Italian writer blames the Italian soldier who 
'' wounded Eccelin, the famous tyrant of Padua, after he 
*• was taken. ' He deserved,* says he, ' no praise, but 
^' ' rather the greatest infamy, for his baseness; since it 
" ' is as vile an act to wound a prisoner, whether noble 
'' ' or otherwise, as to strike a dead body.* Considering 
*' the crimes of Eccelin, this sentiment is a remarkable 
•^^ proof of generosity. The behaviour of Edward III. to 
" Eustace de Bibaumont, after the capture of Calais, and 
" that, still more exquisitely beautiful, of the Black Prince 
*' to his royal prisoner at Poitiers, are such eminent 
*' instances of chivalrous virtue, that I omit to repeat 
'' them only because they are so well known. Those great 
'^ princes too might be imagined to have soared far above 
" the ordinary track of mankind. But in truth, the knights 
'' who surrounded them, and imitated their excellencies, 
" were only inferior in opportunities of displaying the 
*' same virtue. After the battle of Poitiers, ' the English 
'' * and Gascon knights,' says Froissart, ' having enter- 
*' ' tained their prisoners, went home each of them with 
*' ' the knights or squires he had taken, whom he then 
*' ' questioned, upon their honour, what ransom they could 
'* ' pay without inconvenience, and easily gave them credit ; 
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^ and it was common for men to say that they would not 
straiten any knight or squire^ so that he should not 
' live well, and keep up his honour/ '' (Vol. III., 
page 400.) 

Chivalry was a kind of sentimental organization, by 
which a person devoted himself in a very solemn 
manner to the duties of the order and to a certain 
ascetic life. The devotee rendered himself liable to 
very severe punishments for breaking the oath which 
bound him to render service to the distressed and 
generally to adopt a course of life which would 
now be considered merely as consistent with 
ordinary moral obligations, but »which were then 
exceptional. 

I have before stated that a common language 
was needed in order to enable States, which have 
been brought up to the necessary pitch of uniformity 
of morals and of intercourse with one another, to 
f acUitate the creation of International Law. Now 
it happened that, owing to the peculiar circum- 
stances of the States of Europe, consisting, as they 
did, of the fragments of the old Boman Empire, serviceable- 
there was a language eminently legal ready to their g^© of 
hand, — ^the language of Eoman Law^ And when ^"^^^* 
International Law became organized, — in the days 
of Grotius especially, although it had been sketched 
out before his time, — ^it at once assumed the lan- 
guage of Eoman Law. Tou will remember that 
Homan Law figured in Europe through two systems, 
QT rather flawed through two channels; through 
secular law, or the Eoman Law as properly so called ; 
and through the Ecclesiastical, or Canon, Law. Both 
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systems of Law were closely approximated lo one 
another in form, and, except that they concerned 
diflferent matters, in substance. They were at least 
both serviceable for International Law. The idea 
gained ground that, to a certain extent, Roman 
Law was, by its nature, binding upon all the 
Nations of the earth, just because it was B/oman 
Law. Not because it was an accidental language 
which gave form to the moral and social institutions 
of the whole of the nations of Europe ; but because 
it had, to a certain extent, a mystic power of its 
own ; and that mystic force became all the stronger 
because it was undoubtedly based on the best moral 
and political conceptions that the world had yet 
attained to. However, although you must con- 
sider the use of the Roman language, as the in- 
strument for expressing International Law, as a 
mere accident, yet it was a very feivourable and 
fortunate accident; and perhaps without that ac- 
cident International Law would never have been 
organized to the extent it has been. The recog- 
nition of the E/Oman Law, then, is the fourth of 
the main groups of facts which supply the con- 
ditions for the existence of International Law in 
Europe. 

I may notice some other accidental facts which 
have contributed to the growth of International 
Law. It is a matter of fact that the States of 
Europe, from the time of what is called the 
Middle Ages, — that is, from about the 15th 
Century, — have been constantly brought into con- 
tact with one another, through joining in wars, 
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especially religious wars, in which they made 
alliances and treaties of all sorts, one with another, 
and these treaties and alliances have reacted and 
tended to strengthen the condition which made 
them possible. Alliances were possible only because 
States were coming nearer to each other. The 
very effect of such alliances was to make the States 
feel still nearer to each other, and this action and 
reaction continued; and favoured the growth of 
International Law. Secondly the States of Europe 
had been enga,ged in various ventures outside 
Europe, — ^for instance in founding the Indian 
Empire, to which several other States besides 
England originally contributed, or, in founding or 
fighting for the various States of the American 
Continent at different periods. The French and 
the Spanish have been especially prominent in this. 
Then again, there has been, more recently, a class 
of mercantile interests in the different Nations, 
which have given rise to commercial treaties of 
all sorts, and of temporary alliances for com- 
mercial purposes. All these circumstances together 
have contributed to create a rough system of 
International Law, and have been the origin of a 
final and growing system. Hereafter, we may 
look to a long series of these events. "We look to 
the Nations of Europe coming closer and closer 
together, and to that very fact of their coming 
closer together reacting as before, and thus to its 
enlarging the system of International Law. 

In my next lecture I shall have to treat es- 
pecially of the Eights of individual States, and to 
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not dormant in times of War, they yet exist. They 
are, however, controlled or altered or modified. 

We have traced, then, a series of facts which 
have as it were gradually prepared the Nations of 
Europe for the possibility of the existence of 
International Law. These facts especially exhibited 
themselves in the formation of great States. Let 
us for a moment examine in what the constitution 
of a State consists. I will not refer to all the 
elements forming a State, but simply to the main 
elements. 
Elements of I^^ the first placc, a State implies Continuity of 
i!*Continuity National Life, that is to say all the persons who 
of life. ^Q members of a State consider themselves con- 

nected with the persons who lived before them and 
connected with the persons who will live after them, 
n. Political Secondly, the idea of a State implies a political 

XndeTtes deuce 

separation from, and independence of, all other 
States. Thirdly, the idea of the State implies a 

in. Territory, relation to Territory, or rather the ownership of a 

certain quantity of territory. Let me say a word or 
two respecting these ideas. The notion of inde- 
pendence is always associated with the existence of 
a State, yet there are very few States in the world 

Independence of wMch it is possiblc to sav that thcv are absolutely 

seldom abso- , r J J j 

lute. independent of every other State whatever, nor even 

politically independent of every other State. States 
are bound to one another partly by treaties, and 
partly by duties that lie upon them, and control 
their freedom of action. To that extent no State 
can be said to be absolutely independent. But you 
can draw a line between States which are politically 
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subject to the control of larger States or more 
powerful States, and those which are not subject to 
any such control. Let us apply this test to all the 
numerous States making up what is called the 
United States of North America. Every one of 
these has a certain share in the National Govern- 
ment, as represented at Washington. At the same 
time each one of these States is politically subject to 
the control of that general Government. No one of 
these States can make war, on its own account, on 
any other State not belonging to the Union, nor make 
war with any other State belonging to the Union. Test of indo- 
This perhaps is as good a test as you can take of 
the Independence of a State. Can a State make war 
or carry on any independent financial relations with 
any other State outside of it ? If it can do so it is 
an independent State ; if it cannot do so it is not an 
independent State. Take, again, the relation of 
Scotland, Ireland, and Englsind, to Great Britain 
generally. Each one of these is closely connected 
with all the others. No one of these, however, 
can wage war with any other State or carry on 
international relations. They can only do so 
through the organ of the whole united State life, 
— that is, through Parliament and the Executive 
authority deputed by Parliament. You may have more 
complex cases than these ; such as the case of the 
relations of Hungary to Austria, in which it is very 
diflBicult to say whether Hungary is or is not an inde^ 
pendent State. It has a king, but its king is the 
Emperor of Austria. It has a certain amount of in- 
dependent representation for certain purposes, — but 



36 



INTERNATIONAL LAW. 



Growth of 
notion of 
Territorial 
Sovereignty. 



not for all purposes, — in the Austrian Parliament or 
in the general parliament for Austria and for Hun- 
gary. In a case such as that it is almost a question 
of terms whether you will or will not call Hungary 
an independent State or merely a part of the 
joint State of Hungary and Austria taken together. 
Let us take one more instance. You have Prussia 
an independent kingdom for some purposes, and yet 
the head or chief State in what is called the North 
German Confederation. It would require the 
assent of all the States of the Confederation to 
make war as against any other State outside; and 
yet Prussia certainly could be for a great many 
purposes treated as an independent State. It 
becomes, therefore, a question of very considerable 
refinement whether, for all purposes, Prussia is or 
is not an independent State. I give these as 
instances of the extreme difficulty of applying the 
test of independence. 

To pass on. Sir Henry Maine has mentioned in 
his " Ancient Law " and also in a previous work of 
his that was read before the Juridical Society, that 
territorial sovereignty, — the notion of the rela- 
tion of States to territory, — has been a notion of 
very slow growth. In a purely nomadic state of 
societv there is no connection between the National 
life and the territory. A tribe passes from one 
territory to another; preserves all the integrity of 
its independent National life; becomes casually 
attached to one territory as it passes through it; 
deserts it again and is never permanently attached 
to any single territory. But the time has come 
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when, through the events I described in my last 
lecture, each of the great tribes that have overrun 
Europe, and all the tribes which existed previously 
to that great inundation, have gradually localised 
themselves upon the general territory of Europe, 
and have become permanently attached to par- 
ticular territory. To so great an extent is this 
true that the idea of an independent State, as 
distinguished from the territory of the State, is 
almost inconceivable. When we speak of the State 
of Erance, we think of the Erench people dwelling 
upon Erench soil. When we speak of the State of 
Germany, or of Austria, we think of Germans and 
Austrians living upon German and Austrian soil. 
We have a notion of a certain portion of land, 
however much that land may change, and of persons 
in close relation with one another. These seem to 
be the integral and central notions of our conception 
of a State. Let us bear in mind these leading 
characteristics of a State. Eirst of all integral 
Continuity of National life, secondly political 
Independence, thirdly relations to territory. 

We can now classify the Eights of States. They classification 
may be divided into Rights which States have as ofStetes5^^* 
States, and Rights which States make by their 
voluntary engagements under Treaties. You can 
distribute all State Rights under these two descrip- 
tions. But I must arrest your attention for a 
moment and invite you to follow the evolution of 
ideas, because I am adopting a strictly historical 
method. You have first of all the congregation of 
certain persons; then you have the conception of 
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the State becoming gradually clear ; then you have 
this distinction breaking itself up again into a con- 
ception of particular classes of Rights. I must just 
anticipate, so far as to say that it is the clear 
conception of these Rights which ultimately gives 
us International Law, strictly so called. The Law 
does not make the Rights ; it enforces them and 
gives them completeness; but the Rights precede 
the Law which gives them true effect. "What, then, 
are these Rights ? They directly flow from the 
description of the State itself. 
I. Security The first class of Rights consists of Rights of 

against inter- ^ *-' 

ference. sccurity agaiust interference. That is a matter — 

the extent of the security against interference — 
which, in the history of Europe and in the present 
condition of International Law, has given rise to 
considerable doubt. The limits of non-interference 
are not precisely laid down by the best writers ; but 
I can mention some. There have been certain 
grounds upon which it has been held that the inde- 
pendence of States may be, to a certain extent, 
intruded upon. One, formerly most familiar, ground 
for such intrusion is that known as maintenance 

Plea of "The of "the Balaucc of Power." There is a particular 

Balance of 

Powjr." history attached to that ** Balance of Power,' and it 

is almost sufficient just to remind you of it ; but I 

will read you from " Woolsey's International Law '* 

(page 58) a short description of it : — 

*' The meaning of the Balance is this, that any European 
" State may be restrained from pursuing plans of acquisition, 
" or making preparations looking towards future acquisitions, 
" which are judged to be hazardous to the independence and 
'* National existence of its neighbours/^ 
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That is the principle of the Balance of Power, 
but it is very much less frequently urged just now 
in Parliament and elsewhere than it used to be. It 
seems to be admitted that it is a dangerous pyin- 
ciple, and to a certain extent it is even a selfish 
principle. However there are certain limitations itsUmita- 
that have become attached to it, and I think those 
limitations, as given by Woolsey, explain the force 
of their principle itself at the present time. Some 
of these limitations I quote from Mr. Woolsey as 
follows : — 

" That acquisitions outside of Europe have not hitherto 
" been drawn into this policy. England has by degrees 
become a predominant power in several parts of the world 
without provoking the interference of the Continent. The 
reason is, that foreign acquisitions affect the political 
balance only in an indirect way. The system has been ap- 
plied to power on the land, and not much to power on the 
sea. England has acquired, undisturbed, a great predomi- 
*' nance on the sea, while the balance of power has been in 
'' full exercise. The reason is obvious. Power on the sea 
^' cannot directly control the political relations of Europe, 
^^ nor destroy the independence of States. The system has 
not yet been carried out beyond the borders of the Euro- 
pean States, Turkey included. The reason is, that the 
" transatlantic States have not only come at a recent period 
'^ into the European international system, but can, as yet, 
" have no appreciable influence in European affairs.'' 

These are some of the limitations of that principle. 

Another principle has been that of humanity, pjea of 
When there has been a certain amount of violent ^^""*^ *>'• 
disorder or misgovemment in a State, it has been 
thought sometimes to be the moral Right, if not 
the moral Duty, of other States to interfere and to 
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try to remedy a condition of things under which 
humanity itself is suffering. The only diflB.culty 
in the way of the application of that principle is 
that States are apt to interpret the claims of 
humanity by making it demand whatever most 
favours their own interests. Therefore the asser- 
tion of such grounds of interference as humanity, 
or the Balance of Power, is always likely to be 
prompted by selfish and one-sided motives, 
instancea of But, as a matter of fact, humanity has been con- 

the plea of , , i • i • 

" Humanity/' sidcrcd a grouud for interference ; and I will give 

one or two instances of that. Perhaps the most 
recent one is from Greece, and Woolsey gives the 
facts in a more brief and practical way than, perhaps, 
any other writer. He says (page 73) : — 

" The interference of Great Britain, France, and Russia, 
'' on behalf of the Greeks in 1827, was avowedly dictated 
" by motives of humanity. The Greeks, after a bloody 
^' contest, had so far achieved their independence, that the 
'* Sultan could not reduce them. Accordingly his vassal, 
" Mehemed Ali of Egypt, was allured to send an army of 
" subjugation into the Morea, and the atrocious scenes of 
'' fanatical war were renewed. The Greeks applied to 
'^ France and England for help or mediation. At length, 
in consequence of the battle of Navarino, October 20th, 
1827, and the French occupation of the Morea, the 
Peninsula was evacuated by Mahometan troops, and finally 
the independence of Greece was acknowledged/^ 
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Dr. Wheaton, commenting on this, in his " Ele- 
ments of International Law," part II. chapter I., 
exactly explains what I have been speaking of. He 
says : — 

" The Christian powers were emmeniiy ju&tified in their 
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'' interference to rescue a whole nation not merely from 
" religious persecution, but from the cruel alternatire of 
" being transported from their native land into Egyptian 
bondage or exterminated by their merciless oppressors. 
The rights of human nature — wantonly outraged by this 
cruel warfare — ^were but tardily and imperfectly vindicated 
by this measure, but its principle was fully justified by 
the great paramount law of self-preservation. Whatever a 
" nation may lawfully defend for itself, it may lawfully 
*' defend for another if called on to interpose." 
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Another ground for interference has been even piea of pro- 
still more vague than that of humanity, namely the Revoiutioii. 
mere prevention of revolution. This pretext came 
in especially at the close of the first Prench Revo- 
lution, when several of the powers of Europe joined 
together in forming a Holy Alliance, and after- 
wards in another movement of the same kind, 
simply in order to keep down the democratic spirit 
which was beginning to disturb the old monarchi- 
cal institutions of Europe. That was the real 
ground; although the alleged ground was the 
protection of religion or the general protection of 
public order. 

'^ During the occupation of Paris/^ says Mr. Woolsey, The Holy 
(page 65 j, ''consequent on the Battle of Waterloo, the ^i^^^®- 
'* three rulers of Russia, Austria, and Prussia, joined after- 
*' wards by the French King, formed the Holy Alliance, 
'' which has been regarded as a league of absolutism against 
'^ the Rights and the freedom of the Nations. This 
'* famous league, however, at its inception, appears to have 
'^ had no definite object in view. . . . The parties to 
the Holy Alliance bound themselves, appealing to the 
Holy Trinity, to exercise their power according to the 
principles of religion, justice, and humanity ; to aflPord one 
another on all occasions aid and help ; to treat their 
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*' subjects and soldiers with paternal feeling, and to regard 
'' their people as members of a great Christian family, whose 
** guidance w«s entrusted to them by God/^ 

See also Manning^s *^ Law of Nations," pages 82-84. 

The Congress of Aix-la-Chapelle (September 29tli, 
1818), fumislies another instance of a combination 
of States, having a similar end in view. Mr. 
Woolsey says of it : — 

" The Congress of Aix-la-Chapelle, at which the five Great 
*^ Powers were represented, and which removed the Army of 
'* Occupation from the French fortresses, efiected an alliance 
'^ almost as vague as the Holy Alliance, which, according to 
" some of the parties to it, was intended to exercise a super- 
visory power over European affairs, interfering to prevent 
all dangerous revolutions, especially when they should 
" proceed from popular movements. They declared, however^ 
" their intention to observe scrupulously the Law of Nations, 
'^ ^ The Sovereigns have regarded,' say they, ' as the funda- 
*' ' mental basis, their resolution never to depart, either 
*' ' among themselves or in their relations with other States, 
" * from thej strictest observance of the Law of Nations, — 
" ' principles which, in their application to a state of 
'permanent peace, are alone able to give ati efi'ectual 
' guaranty to the independence of each Government, and 
' to the stability of their general association.^ 
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Another very peculiar ground of interference has 
been that asserted by the Americans, according to 
what has been called the Monroe doctrine, promul- 
gated by President Monroe, in his annual message 
in 1823. It has been doubted very much by Ame- 
rican writers whether this doctrine is really a sound 
one ; but I will show what the true purport of the 
doctrine was in the terms of the message itself. 
In effect it stated in the first place that Em'opean 
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powers were not to interfere in any way with the 
GoYemments of the States estabKshed on the Ame- 
rican continent, an expression having especially in 
view the attempt by the Spanish to interfere with 
the Governments of their own colonies ; and in the 
second place the doctrine declared that the Ameri- 
can continent was no longer to be used as a field 
for colonisation for Europe. President Monroe President 

• T ^ Monroe's 

SaiCL : Message. 

'^ We should consider any attempt on the part (of the 
'^ Allied Powers) to extend their system to any portion of 
" this hemisphere as dangerous to our peace and safety,^' 
and ^' we could not view any interposition for the purpose of 
" oppressing Governments on this side of the Atlantic whose 
'^ independence we had acknowledged, or controlling in any 
*^ manner their destiny, by any European Power, in any 
" other light than as a manifestation of an unfriendly dis- 
" position towards the United States/' 



That forms one part of the doctrine; the other 
part was as follows (again quoting from the Presi- 
dent's message) : — 

'* The occasion has been judged proper for asserting as a 
'^ principle, in which the Rights and interests of the United 
'* States are involved, that the American Continents, by the 
^' free and independent condition which they have assumed 
•^ and maintain, are henceforth not to be considered as sub- 
'^ jects for future colonisation by any European power/' 

That is enough to show with clearness what the 
Monroe doctrine is. You often find it alluded to in 
controversies respecting the rights of interference, 
and this is what it comes to. The validity of the 
doctrine is much doubted because the continent 
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of America is very large, and parts of it have been 
since used for purposes of colonisation. 
Plea of inte- The othcr grouud for interference,— a very doubt- 
merce. ful One indeed, — is the interests of Commerce. In 

the case of a State refusing to engage in commercial 
transactions with other States, it has been some- 
times held that the other States have a right to 
force their commerce upon that State, and to compel 
it to take a different course from that it is inclined 
to. It cannot be said that any such right is at 
present recognised by European International Law, 
because the only States in respect of which it has 
been exercised have been signally weak States, such 
as China, and to which the system of International 
Law can scarcely be said to extend, or which are 
too weak to dispute the application of its doctrines. 
Still it is one of the grounds of an alleged Right 
of Interference. 
Time at whicii I here interpose a word about the time at which 

Interference ai i^ • • i • i i* rm x* 

becomes a State IS secure agamst mterierence. The question 
unjustifiable. ^^^^ y^^ ^^^^ ^^ what time does a State come into 

being ; at what time, — in the case of a revolution, 
when a State has taken its rise from a revolution, — 
does the parent State, or the State from which it 
has broken off, cease to have a Right to interfere 
with it; and at what time do other States lose 
their Right to treat it as independent of the old 
State if the two States should again coalesce? 
These are great questions, and have been a great 
deal debated, in consequence of the late Southern 
insurrection on the Continent of America. It 
would require a long time to discuss this fully, 
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but I may say shortly that there are two principles 
involved which have to be separated from each 
other. One is that, so long as the contest is 
undecided, — so long as the State has not yet 
achieved its practical independence, — there may 
be a provisional independence granted to it in 
respect of the Rights of war, in order that the 
war may be carried on in accordance with the 
principles which now regulate all wars between 
independent States. So long as the contest is 
going on, a provisional recognition of the State Provisional 

• j ii»iii* i. ij Independence 

may exist, merely for belligerent purposes; but for purposes 

the real test of actual independence may be a very ^^ ^^* 

different matter. It varies, and may probably be 

fixed by different States at different times. It 

will depend upon a number of circumstances, — Actual inde- 

such as the length of time the independence has 

lasted; the extent of the organization the State 

has gathered around it; the general prospects of 

its future strength; the degree of orderly govern^ 

ment that it has succeeded in establishing; and 

the relative strength of the new State to establish 

itself and of the other States to put it down. 

The direct application of this doctrine is exhibited 

in the history of the revolt of the Thirteen Colonies 

from Great Britain when the United States were 

established. 

The next class of Rights are those securing the n. Rights 
integrity of the national territory. The question intef^riiy of 

, ,,..,,.. p ,, the National 

at once comes up as to what is the territory of the Territory. 
State. There may be cases in which the territory is 
not wholly limited by any single line. 
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How the '^ Thus/' quoting from Wool sey (page 79), ''the Sea of 

KZy be '' ^2^^' ^^^ ^^^^^> ^^^^ Michigan, the Ohio, and the Sea 
defined. '' of Marmora, are exclusively in the territory respectively 

'' of Russia, the United States, and Turkey. It may happen 
'' that the boundaries of a State are not continuous, or that 
" one part of it is separated from another, as the Rhine 
*' Provinces of Prussia are cut off by Hesse from the rest of 
'* the Kingdom. Or it may happen that one Sovereignty, 
" or a portion of it, is included within the limits of another. 
'' This is the case more or less in Germany, and was formerly 
*' true of Avignon, and the Venaissin, which were Papal 
" territory enclosed in France/' 

Territory in- It is requisite, then, that every State should have 
' its territory sharply defined ; and the general rule is 
that the territoiy includes all the waters and seas 
which are surrounded by the line bounding the 
territory. Besides this it includes the sea bordering 
the coast-line to the distance (as generally reckoned) 
of a marine league ; and, in a certain metaphorical 
sense, the vessels belonging to a nation, wherever 
found, have some of the attributes of territory, 
though the argiunents based on this assumption 
sometimes lead to false conclusions, 
m. Kights Yet another class of llights are secured by Inter- 
citizens of the national law, — those relating to citizens of States 

State in • ..»• .• rr\f •■ . 

foreign sojoumiug lu loreigu countries. The best com- 

countnes. meutary upon this class of Rights is to be found in 
the late war of England with Abyssinia, which sup- 
plies an instance of the kind of protection a State 
extends over its citizens abroad. I may say that, 
although a State reserves to itself the Right to 
protect its citizens, it does not make an engagement 
with its citizens that it actually will protect them. 
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It does not, as a matter of Constitutional Law, 
promise its citizens that it will make war on their 
account. But it reserves to itself the Right of 
making war in their behalf if they are badly treated 
in other States. It must, therefore, depend upon 
all the circumstances of the case, whether it be poli- 
tically desirable to make war : on behalf of the 
citizens of a State or not. 

Another class of Rights consists of those relating iv. Rights to 
to the use oi common thmgs mcapable oi bemg montwngs, 
appropriated, or not yet appropriated, such as the Sgktscon- 
use of certain navigable rivers, or of unoccupied afpi^jiSc^ 
territories and islands. The last though not the ^oT*^** 
least important class of Rights are those connected 
with political representatives in foreign States, as 
Ambassadors, Consuls, and the like. 

There are two or three other more doubtful Doubtful 
Rights, on which some writers have insisted, and ^ 
others not. Some have said that a State has a 
Right to protect itseK in certain crises of National 
existence by doing a partial injury to other States. 
You may rather say, — as in the case of similar per- 
plexities in National Law, — that a State might 
venture to allege, as an excuse for injuring another 
State, that to do so was necessary to its own pro- 
tection. That might be pleaded after the fact in a 
Court of International Law ; but you can hardly 
say that a State can h|ive a Right to injure other 
States or a Right to violate the Rights of other 
States. You may rather say that if a particular act, 
at a particular moment, is necessary for the pro- 
tection of a particular State, that necessity may be 
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a certain apology for having violated the Rights of 
other States. 
AUeged Right I have already referred to the alleged Right to 

to force com- « rm • i.i -rk* t a. t • t 

merce. lorco Commerce. There is another Right which 

is also doubtful : whether, in the absence of special 

Right to agreement, a State has any Right to the Extradition 

Extradition. n • i. -i -ij. j • -i 

01 prisoners who have committed crimes upon its 
own soil and who have fled from justice to the 
territory of other States. The better opinion seems 
to favour the view that, apart from special treaties, 
States have no such Right; but writers differ on 
this point. It is just because there is no such well- 
recognised Right that so many treaties have been 
made on the subject. 
Rightscreated I uow pass to Rights Created by special engage- 
en^gTment. mcnts. Thcsc are Rights under Treaties. But I 
Treaties. must first say Something about Treaties generally. 
We are all familiar with the fact that Treaties are 
very badly kept, and perhaps I cannot explain 
better the nature of Treaties than by calling attention 
to the reasons why Treaties are badly kept. Mr. 
Mill pointed out, in an essay he wrote on the subject 
some time ago, that treaties were made for too long 
a period. It would have been better if he had said 
that some treaties which ought to be made for a 
short time were made for a long time. He went 
further, and said that all treaties should be made 
for a short time and should be liable to revision. 
There would be a difficulty in applying that rule, 
inasmuch as, in cases in which treaties define the line 
of territory separating States — such as the treaty 
defining the boundaries of Canada and the United 
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States — those treaties ought to be unequivocally 
certain, binding the States as long as the States 
themselves last ; because the opportunities for 
revision would be always favourable for purposes 
of aggrandizement. If a State happened to be weak 
at the time of revision, it would lose its territory, 
or, if it happened to be strong, it would obtain 
territory to which it had no moral claim whatever. 

There ought, therefore, to be some classes of Necessity for 

, some Treaties 

treaties which should be drawn on the understanding to endure as 
that they are to last as long as the State itseK. Even stete?^ 
in that case, of course, there is every opportunity of 
making new treaties and undoing old ones ; but, 
unless they are undone, they should be treated as part 
of the permanent relations of the two States. On the 
other hand, it is quite the fashion to make treaties, 
even for temporary purposes, as if they were going 
to last for ever, and eminently that was the case with 
respect to the treaties made just after the close of 
the wars with Napoleon. A very complex settle- 
ment was come to, and it was scarcely conceived 
that any alteration in the relationships thus settled 
would be needed. But it is well known that States 
are always changing their relations with one 
another. States, it must be remembered, have 
not the permanent fixed relations with one another 
that men have in a national community. States 
are always growing politically or decreasing politi- 
cally. They are very seldom stagnant, and as they 
become strong they not only wish to shake off the 
fetters which hampered them in their early career, 
but also they wish to get certain advantages in the 

E 
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European system to which they may be now held 
legitimately to have a claim. I do not speak of 
unfair advantages; but if they are hampered by 
old treaties made under diflFerent circumstances, 
when they were physically and morally weak, or 
made under very considerable pressure, they will 
never rest until they have shaken themselves free 
from those treaties; and therefore these treaties 
constantly tend towards dissolution. 

These remarks lead me to another, which, indeed, I 
have included in them; and that is that a large class 
Many treatiefl of treaties 8X6 made under compulsion upon the con- 
puisor^T elusion of a war. When a State, worsted in war, makes 
a Treaty, it never intends to keep it longer than it is 
obliged to do. Treaties, in order that they may be 
kept, must be made between parties who are in the 
fullest possession of power to execute them; and 
the treaties themselves must be conceived with the 
largest regard for the common interests of all 
parties. Treaties, however, are ordinarily made just 
at that moment when a Nation is least able to look 
after its own interests, least able to protect them, 
most envenomed by strong feelings of all sorts, and 
therefore least likely to take that deliberate view of 
the future, and to have that calm regard for its own 
interest, and for the interests of other States, which 
such an engagement as a treaty ought absolutely to 
demand. 
Treaties Further; treaties are generally framed very 

loosely drawn, j^^g^jy^ They are, from the nature of the case, 

seldom drawn with the care of an ordiaary legal 
conveyance, or even a mercantile contract. There 
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are many reasons for this. It is owing partly 
to the formalities attending political ceremonial; 
partly to the extreme repugnance which Govern- 
ments have to see their engagements put down 
clearly in black and white; and partly to the 
extreme difficulty of conducting any transactions 
such as attend the making of Treaties. They are and nego- 
always managed by agents; they are seldom made agents/ 
by the contracting parties face to face, or rather 
I should say by the Supreme Political Authorities 
face to face. They are made by the Executive 
Authorities, which are, at the most, but repre- 
sentatives of the Supreme Political Authorities, 
and by the representatives of those representatives. 
It is always a subordinate agency which makes the 
Treaties; and, when you consider that there will 
perhaps be three or four States concerned, you will 
see how difficult a matter it is to draw up a Treaty 
in anything approaching to exact language. 

I have now to connect this subject with the How Treaties 
present topic of International Law. Eights under 
Treaties are some of the most important' Bights 
which at once create and demand the support of 
International Law. How are these and aU other 
Rights under International Law supported ? They 
are supported by penalties, more or less definite, 
attached to their infraction. And it is these Bights 
and the corresponding Duties, together with the 
Penalties, that really constitute International Law. 
I will give a Kst of some of these penalties ; and 
when you see the penalties you will at once see the 
form that International Law necessarily takes. 
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Enumeration 
of Penalties. 



Death. 



Forfeiture. 



Public cen- 
sure. 



Direct moral 
pressure from 
other States. 



Suspension of 

intercourse. 

Keprisals. 



The first class of penalties are special and distinct, 
provided by anticipation^ and inflicted with or with- 
out the interposition of a competent International 
Court. Sometimes rules are laid down, whether it be 
in the writings of jurists, or whether it be in the laws 
of particular countries, or whether it be by judges in 
International Courts, — such as Prize Courts, — defin- 
ing the punishment of particular offences, — such 
as the confiscation of ships for breach of blockade, 
for carrying contraband of war, and for resisting 
Search. Death is the penalty liable to be inflicted 
on persons, classified as non-combatants, who never- 
theless appear as combatants. Forfeiture is the 
penalty for minor offences. These penalties espe-^ 
cially apply to a state of war, with which I have 
not yet dealt ; but still they illustrate the mode in 
which International Law is applied. Unorganised 
public opinion that takes the form of popular con- 
demnation, or of public censure in legislative assem- 
blies, or of criticism in public journals and in public 
meetings, is a common result of the infraction of 
International Law. It is not organised, but it teUs. 
In the third place we have organised public opinion, 
in the shape of direct moral pressure from surround- 
ing States, brought to bear upon the offending 
States by diplomatic correspondence, or else by actual 
manifestation or threats of hostilities. Another 
penalty, very seldom resorted to, but which might be 
resorted to with very considerable effect, is the sus- 
pension of intercourse. Fifthly, we may have direct 
physical pressure, short of war ; such as reprisals. 
If the ships of one State are unduly retained in the 
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harbour of another, the ships of the other State are 
occasionally detained by way of retaliation. Or, if 
the citizens of one State are ill-treated in the territory 
of another State, it is possible for the State whose 
citizens are so ill-treated to put in prison or otherwise 
to ill-treat the citizens of the State so oflFending. 
These reprisals have often been resorted to, though 
perhaps less frequently in modem times than in 
earlier ones. Another class of penalties consists 
of certain distinct penalties appropriated to the 
breaking of a treaty, such as the taking advantage 
of a broken treaty as against the party breaking it. 
The last penalty is War. 

The topic of War will introduce the subject of War. 
the next lecture. You will see that a large number 
of these penalties which I have mentioned do not 
imply war. They are more or less effective; but 
the only certain one is war itself; and I shall have 
to point out that the extreme difl5.culty in the way 
of dealing with the question of war, viewed as a 
penalty, is that those States whose Eights are injured 
have themselves to judge of the fact and to apply 
the penalty. An injured State cannot apply to any 
other general tribunal to assist it, nor to any legisla- 
tive assembly to appoint a tribunal for the purpose; 
but it has to apply the penalty itself. 



LECTURE IV. 

EIGHTS AND DUTIES OF BELLIGEEENT STATES. 

In my last lecture I considered the Rights of States 
generally. I noticed that all States have certain 
Rights as against each other, so far as there are 
any Rights at all created by what is called Interna- 
tional Law. But, in the history of States, certain 
events happen which introduce a new class of 
New Rights Rights. Thosc new Rights do not supersede the 
time of War. Other Rights, cxccpt to a limited extent, but they 
coexist with them. Those new Rights are the 
Rights of belligerent States, or of neutral States, 
as the case may be ; that is to say, when what is 
called a condition of war supervenes in a community 
of nations, every State forming part of that com- 
munity becomes either a belligerent State or a 
neutral State; and, as a belligerent or neutral 
State, it has new and specific Rights over and above 
the general Rights it has as a State. I dwelt in my 
last lecture upon the several classes of those general 
Rights of States. I am, in this lecture, about to 
dwell on the Rights and Duties of belligerent 
States as against each other. In my next lecture I 
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shall treat the Eights and Duties of neutral States 
as against belligerent States. 

In one respect the definition of the Rights of Rights of 
belligerent States as against each other is the least ^"^ 
satisfactory portion of International Law. In 
another aspect it is perhaps the most interesting 
portion of it. It is the least satisfetctory because 
when once war begins, when once the passions of 
two States are inflamed against each other, the 
reign of Law is threatened. There is generally no 
tribunal to appeal to ; the best resolutions are for- 
gotten; treaties which were introduced for the 
purpose of controlling a condition of war are very 
frequently disregarded ; and even the most formally 
fixed practices are, if the war is much prolonged, 
also treated as if they had not existed. 

Nevertheless I should point out that International 
Law, or rather the general causes which have led to 
International Law, have had a great effect in ame- 
liorating the relations towards each other of two 
nations at war. Still, although that amelioration has 
been brought about ; although we can trace, in the 
manners of belligerent States now, very much more 
beneficent traits than we could trace in the manners 
of belligerents of former times, still we can see 
little of Law, little of the refinement and the justice 
which appertains to true Law, in the rules regulating 
the conduct of belligerents. Therefore, in respect 
of the Rights of belligerent States towards each 
other, International Law may be said to show its 
most infirm side. When, on the contrary, you treat 
of the Rights of independent States towards each 
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Conflict of 
theoretical 
and practical 
Bights. 



other, wholly irrespective of a state of war. 
International Law shows its strongest side. It 
is this part which is generally accepted and uni- 
versally supported. There is plenty of leisure 
to look into its principles, and to refer douhtful 
points to sufficient tribunals, and all States are 
anxious to support these doctrines of International 
Law. But, when two States are actually at war. 
International Law must look to instinctive practices, 
or general benevolent feelings, rather than to the 
strength of its own doctrines. 

There is a certain difficulty in treating this part 
of the subject, owing to the conflict of what I may 
call theoretical and practical rights. If you read 
Grotius, or even later writers on the subject, you will 
find that the theoretical Rights of belligerent States 
against each other are about as stringent as they 
can be. You will find that the Law permits these 
States to be vindictive and harsh towards each 
other. Still the practice is the other way; and 
so you find yourself in a difficulty how to dis- 
tinguish between a theoretical and a practical Right. 
You find Grotius, for instance, speaking of the 
Right of a State to treat its prisoners with any 
possible amount of severity. For instance in 
Chapter vii.. Book III., (WheweU's translation) 
he says : — 



Grotius' 
opinion. 



" If we regard the persons, it is not those only who 
'' surrender themselves, or promise slavery, who are reckoned 
" slaves, but all persons whatever who are taken in a regular 
war, as soon as they are brought intra prasidia^ as Pom- 
ponius says. Nor is delict requisite ; the lot of all is 
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'* alike : even of those^ as we have said, who by their destiny 
" are found within the enemy's boundaries when war breaks 
" out/' 

And again : 

*' All these powers are introduced by the laws of nations, 
'^ for no other cause than this : that the captors induced by 
so many advantages may willingly abstain from the ex- 
treme rigour by which they were allowed to put captives 
'^ to death, either immediately or after any delay, as we have 
** said. ' They are called servi/ says Fomponius, ' because 
" ' the conquerors commonly sell them, and so preserve 
' them from being killed/ I have said that they may 
willingly abstain ; for it is not a compact by which they 
" are compelled to abstain, if you look at the Law of 
" Nations ; but a mode of persuading them to adopt a more 
" useful course/' 

At the same time he admits that the custom 
of States, and especially of Christian States, has 
been against such practices, and that such practices, 
although still legal, are not capable of being carried 
into eflTect. I do not see much use in drawing that 
distinction, because a practice which is never recog- 
nized between two belligerent States would be 
instantly repudiated by the most advanced States, 
and generally looked down upon with horror, and 
possibly visited with punishment by the States 
looking on. There is little good in speaking of a 
theoretical Right when custom does not allow 
you to enforce it. 

In order to make clear what constitutes a Right 
in these respects, it wiU be well to take the 
severest interpretation of those Rights that has 
ever prevailed since International Law has taken 
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a definite shape. I have already pointed out that 
International Law is of comparatively modem 
growth; that you cannot trace it far beyond the 
days of Grotius ; that you can trace inclinations 
and tendencies to it, but that it is eminently a 
system of modem growth. Prom the time that 
true International Law first existed amongst the 
States of Europe, you will find that the powers of 
belligerent States, as against each other, have been 
about as stringent as they can well be. 
Memt)ers of Ouc familiar doctrine of International Law is that 

belligerent - j«i.« /• •• j 

state8«reheid whcu oucc a couditiou of War has commenced, 

4q \iQ 0,4; W tLV 

with each and ouce two states are at war, every member 
other. ^£ ^^^ state is at war with every member of the 

other State. That is a doctrine which you find 
stiU in force. I shall afterwards speak of the 
modem restrictions put upon it, because, although 
that doctrine still exists, it is good for nothing. No 
consequences follow from it; and the social tendency 
of modem ameliorations of International Law is to 
Modem qnaH- obviatc the conscquenccs of that doctrine. Their 

fications of t • i • i • j i ii i •!• n 

this doctrine. ODjcct IS to pomt out that cvcry citizen of a 
belligerent State is not at war with every citizen 
of the opposing State, but that only certain classes 
of citizens of one State are, for certain purposes, 
charged with the duty of committing hostile acts 
agaiast certain citizens of other States. I will 
speak of these modifications of the doctrine soon. 
Buies for con- Another doctrine, equally severe, is that, when 
the outbreak oucc War is declared, all recognition of the Rights 

of ^Var 

of property on behalf of any member of one 
belligerent State is entirely repudiated by the 
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other beUigerent State ; so that if, in the territory 
of any one belligerent State, there are goods or 
debts or landed property, or anything else whatever 
which may be a subject of property, belonging to 
a citizen of the opposing State, the State in which 
the property lies can either instantly, or as soon as 
it chooses, forfeit these things, or else they are ipso 
facto forfeited, according to whichever of two rival 
doctrines, prevailing on the subject, is allowed to 
rule. One of these doctrines is that a belligerent 
State can forfeit all the property of the citiasens 
on the other side when it chooses ; and the other 
doctrine is that, quite apart from any positive act 
of forfeiture, they are ipso facto confiscated. This 
last doctrine, even if a true one, has been invaded 
to a very considerable extent, as I shall shortly 
show. 

I have already incidentally alluded to another Tpeatmontof 
doctrine. It is that of the unrestricted license to ill- ^ 
treat prisoners. When once a belligerent State has got 
into its hands citizens of the opposing State, there is, 
— ^as the above cited passage from Grotius indicates, 
— ^theoretically no restriction whatever upon the 
mode in which they may be treated. They can 
either be retained there in prison indefinitely, or 
imtil such a ransom has been paid for them as is 
demanded ; or they can, in certain circumstances, 
according to one very harsh doctrine, be put to 
death; or they can be treated without any con- 
sideration whatever for the claims of humanity. 

Another doctrine asserts the Bight to ransack Bight to 
towns and to inflict any sort of damage on territory. toZ^ 
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The right to destroy, as distinguished from mere 
forfeiture, gives a power of ruining the territory to 
such an extent that it can never recover its value. 
It admits of the ruining of public works, of the 
destroying of works of art, and generally of inflict- 
ing every sort of evil upon the innocent population 
of the country, and taking such steps as will prevent 
the nation from risiag again from the depths to 
which it has sunk. 
Wghttouse Lastly, we have the doctrine that any State 

any weapons i •it 

whatever. niay cany on war by any measures it chooses, 
without any restriction whatever as to the use of 
warlike weapons or engines or implements; or as 
to the use of barbarous troops; or as to the 
employment of other means, such as poisoning 
wells, assassination, and the like. 

Modem senti- You know at oucc from general knowledge that 

mentflon these n i • 

points. none of the doctrines I have alluded to are, in their 

extreme form, supported at the present day ; that 
when once a war commences, the two belligerent 
States are carefully watched by all the other States; 
that incidentally every newspaper criticises all the 
acts of each belligerent State which at all approach 
the enforcement of any of these doctrines; that 
the legislatures of the surrounding States criticise 
those acts in their daily debates ; and that a very 
copious and powerful, literature among the other 
States also criticises those acts. Any attempt, 
therefore, to ill-treat prisoners; to forfeit goods; 
to ransack towns purposely; or to use modes of 
warfare which simply hurt and injure and pain 
without carrying out the purposes of the war — 
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any act of these kinds becomes instantly matter, not 
only of comment, but of denunciation and repres- 
sion on the part of other States. Having put 
the extreme doctrine, I wish to state as fairly 
as I can, and as simply, the main restrictions ap- 
plied to these extreme Rights of war. 

The first restriction is based upon the change of Practical 

*■ " restrictions on 

view of the whole purpose of war. In the early the exercise of 

, the above 

days of International Law, and still more before Rights. 
the existence of International Law at all, war was 
treated as the chronic condition of mankind. 
Nations were more at war than they were at 
peace. Any particular State was more frequently 
at war than at peace, and in the community of 
States, so far as there was any community of 
States, there was, at any given time, hardly 
any individual Stato which was not engaged in 
war. Therefore the whole forces of States were 
required to weaken one another, and to cripple one 
another, and to make other States as small and 
as weak as possible. Now, from a number of 
causes, the whole aspect of war has undergone a changed 

^ ^ aspect of War. 

great change. The doctrines of free trade, let alone 
considerations of mere civilization and humanity, 
have tended to teach States that each State 
benefits by each other State being strong, not 
by its being weak; that each State becomes 
wealthy as other States become wealthy; s^nd ' 
that, if all other States become poor and gener- 
ally worthless, any single State, trying to stand 
on the ruins of others, must ultimately lose all 
its best resources. That doctrine, although it is 
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by no means thorouglily appreciated by all the 
States of Europe, has been gradually making 
itself felt; and although there are a nimiber of 
States that are constantly trying to weaken one 
another, and that believe they will become stronger 
through the weakness of other States, the doctrine 
has made considerable progress, that it is not the 
only object of political enterprise to reduce other 
States to a condition of weakness. The conse- 
quence of that is that the true relations of States 
to one another is now recognized to be one of 
peace and not of war ; and that the most important 
Rights of States are not the Rights they enjoy 
in times of war, but the general Rights I have 
already alluded to, which they enjoy at all times ; 
such as Rights to security, to independence, and 
to inviolability of the National territory, — ^rights 
which are always equally shared by all States. 
These are the Rights which are becoming 
WnTBub- recognised as the most important. War itself 
the^rose^- becomcs, — accordiug to this view of it, — only an 
tion of Peace. Q^casional and violent means of defending these 
general md p<™anent Bights. From this doc 
trine it follows immediately that war is to be only 
so far persevered in as to secure that these Rights 
shall be effectively supported; that, if war itself 
tends to impair these Rights, by striking at the 
life of any State, or to render the resuscitation of 
any State impossible, war is then being waged 
on a principle which all States ought to unite 
together to repudiate. It follows also that the 
only justification of war is that it is the only 
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and last resort, after every other measure has 
been tried in vain, to protect Rights, to punish 
their past violation, and to prevent their future 
violation. 

We may say that, — ^although it is not distinctly War only a 

jn ji-j-Lx ii 1 last resource. 

put forward m debates on war, — ^the general 
feeling prominent in the present day is that war 
is to be resorted to only as a last expedient ; that 
it is to be resorted to, even then, with great reluc- 
tance and as a special instrument to secure some 
direct, and obviously good, end; and that it is 
not a condition in which any State is willingly to 
acquiesce. Even the most powerful and warlike 
nations, such as Austria, Prussia, and France, try 
to make their wars as transient as possible ; to make 
them as decisive and productive as possible ; and to 
do their utmost to bring them to an end as speedily 
as possible. 

If I were lecturing upon war, and not on the 
Rights and Duties of Belligerents, I should have more 
to say on this subject. I should have to say that 
when war is carried on in such a wholesale manner 
as that the whole population is made to take part 
in it, it is the vital interest of Belligerent. States 
to reduce the duration of the war to a Tninimum. 

Accepting these as the principle guides to the re- 
strictions which should be introduced in the case of 
war, I wish to point out some of their consequences. 
The first is a distinction between combatants and Distinction 

1 . . i«Tr • -I 1111 between com- 

non-combatiants. War is now no longer held to hatantaand 
be a general haad-to-hand fight of every person in S^CT' 
the territory of one State with every person in the 
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Opinion of 
Portalis. 



Opinion of 
Talleyrand. 



territory of another State. It is not implied for 
a moment that angry and passionate feelings are 
to te aroused in the bosom of everybody, and that 
as much cruelty is to be inflicted, by every single 
person in the one State on every single person in 
the other, as is possible. I cannot illustrate the 
change I have described better than by quoting a 
notable passage from Portalis, cited both by Pro- 
fessor Hefifter and by Mr. Woolsey : 

'' The Eight of War is founded on this, that a people, in 
*' the interests of self-conservation, or for the sake of self- 
'' defence, will, can, or ought to use force against another 
'' people. It is the relation of things, and not of persons, 
" which constitutes war ; it is the relation of State to State, 
*' and not of individual to individual. Between two or more 
" belligerent nations, the private persons of which these 
'' nations consist, are enemies only by accident ; they are 
" not such as men, they are not even as citizens, they are 
'' such solely as soldiers.^' 

Another assertion of the doctrine, also cited by 
Mr. Woolsey, is contained in a despatch of Talley- 
rand^s to Napoleon, in 1866 : — 

*' Three centuries of civilisation has given to Europe a 
'' Law of Nations, for which, according to the expression of 
'' an illustrious writer, human nature cannot be sutBciently 
grateful. This Law is founded on the principle, that 
Nations ought to do one another in peace, the most good, 
and in war, the least evil possible. According to the 
^' maxim that war is not a relation between a man and 
*' another, but between State and State, in which private 
'^ person^ are only accidental enemies, not such as men., nor 
*' even as members or subjects of the State, but simply as 
^' its defenders, the Law of Nations does not allow that the 
*' rights of war, and of conquest thence derived, should be 
^^ applied to peaceable unarmed citizens, to private dwellings 
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'^ and properties, to the merchandiae of commerce, to the 
'' magazines which contain it, to the vehicles which transport 
'' it, to unarmed ships which convey it on streams and seas ; 
" in one word, to the person and the goods of private indi- 
« vidualsv" 

I have only to notice further that the doctrine 
is a modem one, and that this is an instance of 
its assertion. 

I may now allude to a difficulty in the practical Difficulties in 

,, ., i»ii«jij» -n ij the practical 

application of this doctrine m the present day. application of 
There are two or three movements in most States 
which seem to set this doctrine of the distinction 
between combatants and non-combatants, to a 
certain extent, at defiance. One concerns the con- Constitution 

i.j I. t* 1 • rm 1 • of Continental 

stitution of n;iodem armies. They are becoming armies. 
more and more inclusive of all persons in the State. 
It is not so as yet in England, but it may become 
so hereafter, and it is so in most military nations 
either through the exercise of the conscription or 
through what are called the Prussian and Swiss 
systems. The principle of making every man a 
soldier at one period of his life, and making him 
liable throughout the greater portion of his life 
to be called upon for active service, is being 
universally adopted. The eflfect of this will be to 
extend the range of combatants over the whole 
population, except women and children. Another 
movement of the same kind, in which English 
feeling embodies itself, is the volunteer movement. Volunteers. 
The tendency of this is to make every man, to a cer- 
tain extent, a soldier, and in time of war to employ 
him as a very active soldier. A third movement, not 
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distinctly modem, is the tendency to extemporise 
armies by calling on the unwarlike population to 
assist at the moment. This takes the form of 
Guerilla what are called guerilla bands, or levies en masse, 
and the like. This last mode may take one of 
two forms. They may be disciplined, organised, 
and under the control of the Government; or 
they may not be organised nor under control. 
If the distinction between the combatants and 
non-combatants is to be applied, the benefit of 
being regarded as a non-combatant will only be 
enjoyable by persons who do not mix themselves 
up in the war under any circumstances whatever. 
And not only that ; but they must not be under 
occasional military discipline at the hands of the 
Government. . Therefore, if a person, not wearing a 
uniform, nor being under the control of any officer 
of the Government, wishes to have the benefit of 
being a non-combatant, he must not actively inter- 
fere in any warlike operations, under penalty of the 
• 

chance of being treated as a non-combatant taking 
part in the warfare. The difference between com- 
batants and non-combatants is that combatants 
are classed as proper participators in war and 
non-combatants are not. If, therefore, non-com- 
batants do take part in the war they will 
be punished as mere marauders. You should 
remember the difficulty which arose in the late 
Pranco-German war, on account of the tendency 
of the peasants of the country to become Franc- 
Tireurs and the like, and thereby to continue and 
spread the war. This distinction must however 
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be enforced very accurately. In order to be a 
combatant under this distinction, the volunteer 
should have some general mark and be imder some 
controlling power which is responsible to his own 
Government, because the Government of one bel- 
ligerent is responsible to the other. I should 
recommend you to read the whole argument upon 
this point in Wheaton or Kent, or in some modem 
pamphlets which have been written on the subject, 
because there is a great difference of opinion upon 
it. Some say non-combatants meddling in the war 
should be treated as combatants for aU purposes, and 
others say they should not be so treated. The dif- 
ference is not merely between persons belonging to 
peaceful professions and others, but between persons 
actually engaged in the war and those not so engaged. 

As to the treatment of hostile territory, that is Treatment of 
another point. The old doctrine was that the ^^^|^® *®'"- 
hostile territory might be invaded as much as 
possible, and that the property of aU persons in 
the territory might and should be confiscated. 
Further than that, all things wanted for the 
purposes of the invading army might be seized 
just as the invading army wanted them. There 
again a distinction has been introduced. As the 
persons of non-combatants are respected, so also 
are private Rights in hostile territory. It may 
be occupied, — perhaps permanently occupied, — ' 
but even in this case private rights are respected, 
and the occupation exists only to the extent to 
which it is necessary for the purposes of the war. 

The modem doctrine is that no territory occupied 
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during war ever belongs to the occupying State 

until the treaty of peace has been finally signed. 

While speaking of hostile territory, I may also 

and of other spcak of other forms of property, — such as debts 

forms of pro- .. , ,,. nji» ii i 

perty. private and public, and the immoveable and 

moveable property generally of citizens of either 
of the belligerent States. A question with respect 
to these gjenerally arises at the commencement of 
a war. A war commences, and at that moment a 
number of persons belonging to each of the belli- 
gerent States are living in the territory of the 
other belligerent State. These persons have a 
quantity of property and of debts owing to them. 
And all this property and these debts are or 

Confiscation may bc instantly confiscated. The general rule 
as recognized in the United States, seems to 
be that neither public nor private property nor 
debts are ipso facto confiscated, but that they can 
be so by a definite act of the Legislature. The 
Legislature can confiscate debts if it chooses, but 
it is against the practice to do so, and a Legislature 
usually does so only as a measure of retaliation or 
for some other extraordinary political purpose. 
With respect to public debts, that is debts owing 
by one belligerent State to private citizens of 
the other, the principle is that they are never 
confiscated, because the whole State is supposed 
to have pledged itself to the effect that, whether 
a war comes or not, the interest on these debts 
shall be continuously paid, and the debts shall 
themselves be at last paid off. There have been 
some remarkable instances of this enduring respect 



of Debts. 
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for public obligations in the present times. Recent 
cases have occurred of two States being at war 
and yet of the interest on the public debt being 
paid, with unfailing punctuality, and at the end 
of the war the debt being still recognized. This 
occurred in the Crimean War in the case of England 
and Russia. 

I must say a word about Requisitions. During Requwitiona. 
the late Pranco-German war, it was said that a 
great deal of injustice was inflicted on the peasants 
through the making of requisitions ; and much 
doubt still exists as to whether requisitions should 
or should not be paid for. The true principle it is not 
undoubtedly is that they need not be paid for, paylbr^thom. 
because it may be said that, though they are levied 
immediately upon particular persons, yet stiU the 
State whose territory is invaded is the debtor who 
should pay and who should make all persons who 
are its citizens contribute to the particular loss 
which directly falls upon a few in the community. 
It is obvious that this is a very imperfect remedy 
for the losses immediately incurred, and a very 
slow remedy. It is imperfect because States in 
circumstances of great pressure are likely to forget 
the claims of those of its citizens who have suffered. 
However it has been weU argued, in modern times, it is advan. 
that it is to the interest of each belligerent State payXr tbem. 
always to pay for its own requisitions. This plan 
always ensures a ready supply from point to point, 
because when there is a good market and a certain 
market, and when the things brought are sure to 
be paid for, the supplies needed will be ready for 
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the army upon its approach. Instead of the citizens 
hiding all their things and flying to avoid the 
seizure of them, they are likely to do their best 
to supply the market. It is argued further 
that it is always desirable for both parties, — 
the defending as well as the invading armies, — 
to pay for their requisitions, because it is pretty 
certain that the citizens will be most anxious to 
serve that Government which pays best and causes 
them least trouble. However patriotic the citizens 
may be, they will be certain to reserve all their 
best stores for the Grovemment which does not 
seize but which pays; so that, in the long run, 
there is the general principle of self-interest 
in favour of regular payments. But that is a 
matter of expediency and not of Law. The rule 
of Law seems to be that it is not compulsory 
upon a State to pay, if it is invading the territory 
of another State, on the ground that the question 
merely concerns the Government of the other State, 
which, if it has due regard for the claims and in- 
terests of its own subjects, ought to make full 
compensation for losses. 
Treatment of Ncxt, as to the treatment and release of Prisoners. 

We are aU aware that the treatment of prisoners in 
the present day is extremely courteous. States vie 
with each other in this respect, and it is now a matter 
with which International Law has very little to do. 
The only point at which International Law comes 
in is the extreme case in which the State may have 
a large number of prisoners suddenly thrown into 
its hands. It may be doubtful what to do with. 
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them. It may be impossible to sustain them, and 
it may be extremely inconvement to surrender 
them. The question may arise, as it did arise 
in the case of Napoleon in Egypt, how these pri- 
soners should be dealt with; whether they may 
be treated badly, or put to death. If a conqueror 
in any case put his prisoners to death, he would 
undoubtedly be considered as having outraged both 
International Law ^nd the claims of humanity. 
But the claims of humanity are in themselves 
so strong that I think the incidental fact of a 
breach of International Law would be put aside 
and left out of account altogether. International 
Law, therefore, has practically little to do with it. 
The injustice of sueing for a heavy ransom, or of 
detaining prisoners longer than the war lasts, or of 
ill-treating them, is so considerable that it is not 
likely that States will incur the risk of the conse- 
quences of such conduct. I say the doctrine that war 
is to be persevered in only as long and as far as it 
is necessary to attain the object, applies here. The 
object of war is to not get hold of so many prisoners, 
but to secure Rights. 

Now I may mention briefly one or two other points. Bombard- 
One is as to bombarding of towns. This is likewise 
more a question of civilisation and general humanity 
than of Law. There are cases in which towns, — 
particularly towns well defended and important 
strongholds, — ^may still have to be bombarded. At 
the same time there are all kinds of modifications 
introduced into the practice of bombardment. 
Women and children and non-combatants are gene- 
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rally allowed, as far as possible, to retreat. Works 
of art and public buildings are, as far as possible, 
protected, and the horrors of a triumphant entry 
are restricted within the narrowest limits. Soldiers 
have now regular prize-money instead of being 
allowed to pay themselves out of the proceeds of 
the capture. The abolition of the use of explosive 
weapons and of such devices as the poisoning of 
wells ; the maintenance of the neutrality of ambu- 
lances for the sick and wounded ; all these have 
been matters of recent treaties. 

I may particularly allude to the change embodied 
in the treaty of 1864 and in the supplement to it in 
1868. All the important States of the world, with 
the exception of the United States, Brazil, and 
Mexico, are parties to one or other of these Conven- 
Neutraiity of tious. Bv the first of thcsc Conventions the neu- 

Medical Scr- *' 

vice. trality of Ambulances and of Military Hospitals was 

established, and they were placed imder the common 
protection of both belligerents. All persons en- 
gaged in tending the sick, and coming to their aid, 
were equally to be treated as neutrals, and the 
general duty of tending and curing sick or wounded 
soldiers was affirmed. A flag and a distinctive 
badge for those so employed were determined upon. 
Twenty-two States signed this Convention. The 
supplementary Convention of 1868 was generally 
acquiesced in though not formally signed. The 
purport of it was that wounded soldiers, on being 
healed, should be sent to their homes, on condition 
of not taking up arms again during the war ; and 
the regulations of the previous Convention were 
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extended to maritime wars. By a Convention made Use of ex- 
the same year at St. Petersburgh, the use of certain excluded. 
explosive balls was forbidden. 

The question as to the use of certain peculiar PecuKa* 
weapons has been very much disputed by writers on ^^^'^' 
International Law, and it is difficult to say whether 
anything of the kind is forbidden. The mitrailleuse 
was formerly forbidden, but there is no objection made 
to it now. The prevalent doctrine, however, is that 
no means should be used to weaken the enemy which 
would make innocent individuals suffer more than 
is necessary in order to prevent their taking further 
part in the war. 

Now in most of my remarks, I have had in my Principles 

. , , , , , regrulating the 

mind land wars principally. The principles ruling conduct of 
the conduct of maritime wars have been less sub- Wars. 
jected to modification than those with respect to 
wars on land. The tendency hitherto has been to 
the detriment of the property of non-combatants, — 
that is of the mercantile marine. There is a great 
tendency now to modify that principle as far as 
possible. The United States and, latterly, indepen- 
dent English thinkers, such as the late Mr. Cobden, 
have lost no opportunity of expressing themselves 
strongly in favour of the limitation of maritime 
war to the property of the State, and to the persons 
of actual combatants. This principle, no doubt, 
presses with very unequal force upon States the 
warlike strength of which must consist in their 
navy rather than in their army. Their assertion is 
that the destruction of their enemies' commerce is 
the only instrument in their hands for crippling 
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their enemy. It cannot be doubted, however, — 
and even on this very ground, — that the introduc- 
tion of a rule which shall protect the property and 
persons of non-combatants in maritime wars would 
go a great way to the annihilation of war altogether. 
There are many appearances presented by the nego- 
tiations which have accompanied recent treaties, — 
such as, eminently, that of Paris of 1856, — which 
seem to make it likely that this result of the limi- 
tation of the area of war by sea as well as by land 
will, in no long time, become an established rule. 



LECTURE V. 

EIGHTS AND DUTIES OE NEIJTEAL STATES. 

I AM about to speak to-day on the Rights and 
Duties of Neutral States. I have already pointed 
out that, when a w^r begins, the whole community 
of States is split into two parts, — ^that is into 
neutral States and belligerent States, — and that 
new classes of Rights and Duties supervene 'on 
the old ones that existed before the war. These 
new Rights and Duties do not take the place, as 
is sometimes represented, of the old Rights and 
Duties, but supervene upon them. They only 
supersede these other Rights and Duties so far 
as the new ones are inconsistent with the old, 
but, so far as they are not inconsistent, the Rights 
and Duties existing in times of peace also exist 
in times of war. 

Now the whole doctrine concerning the Rights 
and Duties of neutral States is very large and 
very complex, and it is growing in largeness and 

growing in complexity. It is possible that in the 

« 

growing and progressive definition of the Rights 
and Duties of neutral States is to be found the 
greatest hope of the termination of war generally. 
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So far as neutral States ascertain and insist upon 
their Rights and Duties, and insist on their just 
Right to perform their Duties, so far do they dis- 
courage war. So far as they feel the burden of war, 
so far does it become more and more unlikely that 
wars will occur. I shall immediately have occasion 
to point out exactly how that operation takes place. 
Recent I will begin by noticing the changes that have 

doctrine of comc over the doctrine of neutrality within recent 
^' years. I said last time that, until within the 
last fifty years, the ordinary and normal con- 
dition of the States of Europe was one of war. 
That arose from a number of facts; not only 
from the want of civilisation, but also from 
the close links by which the different States were 
bound up together, so that it was almost impos- 
sible for any one war to occur without that war 
spreading to aU the surrounding States. There 
were also present certain doctrines, especially that 
of the Balance of Power, which had a greater 
tendency than the doctrines that now prevail to 
diffuse the notion that every war concerned every 
State in Europe. Nevertheless it is true that 
there is a greater complication of interests between 
the States of Europe at the present day than 
probably ever has existed before. But it is not 
a political complication ; it is a social complication ; 
or a social and commercial complication. I think 
I may say that political complications tend to 
promote wars, and to diffuse a war v/hen it exists. 
Commercial and social complications tend to arrest 
wars and to shorten wars. It is obvious that many 
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commercial doctrines in the present day lead to 
more complex relations between States. The 
notion of free trade, though it is not universally 
adopted, still has considerable influence; and a 
like influence is exerted by the notion that it is 
the interest of every nation that other nations 
should not be weak but strong. The power of 
wealth also greatly tends to make each nation 
interested in other nations^ strength and welfare 
not being impaired by war. Each nation depends 
more and more upon the products of other 
nations for the support of its own industry, and 
on the markets of other nations for the subsequent 
distribution of the products of that industry. As 
this goes on it becomes less and less the interest 
of all States that war should exist. 

To deal with this in detail would lead me away 
from the* subject with which I am immediately 
concerned ; but I wish to ^notice the fact, because, 
unless we do notice that the tendency is in favour 
of peace, we should not have a proper hold upon 
the modem doctrines of neutrality as contrasted 
with the ancient doctrines. Now just picture to 
yourselves a whole community of States, broken up 
into two great parties of Belligerent States and of 
Neutral States. In order to understand the two 
rival theories, which have always been in conflict at 
the entrance of this subject, it wUl be well to look 
to the rival interests of these two different parties. 

First of all with respect to Belligerents. It 
is their object as far as possible to weaken one 
another. It is their object as far as possible 
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to contend with each other on that ground which 
constitutes the essential and vital strength of each 
other, — ^that is to say, to get as far as possible out of 
the way all that is accidental, all that is extraneous, 
all that prevents the issue being fairly fought out. 
The object of The objcct of Belligerent States has been, in modem 
rents. ° ^" timcs Certainly, and I think we may say in all 

times, to shorten war. War is necessarily disastrous 
at any stage, and the object must be to shorten the 
war as much as possible, as far as is consistent with 
carrying out the purpose of war. War always has a 
purpose : it may be a good purpose, or a question- 
able or bad purpose. It has always the purpose of 
weakening the enemy to a certain extent, — either 
for the sake of vindicating the Right which has 
been invaded, or of protecting the Right which has 
been menaced, or of preventing the possibility of a 
similar violation or menace being repeated by the 
offending State. There » is one purpose which is 
common to all these cases, — that is, weakening 
the opposing State. Therefore, to increase the powers 
of endurance of an opposing Belligerent, by allowing 
it to be supported indirectly by any other State, tends 
to keep up the war ; and it is to the interest of the 
Belligerents that the purpose of the war should 
be accomplished as soon as possible. 
The object of But look again at the subject from the point 

of view of the Neutral States. The Neutral 
States are certainly injured by the existence of 
the war. A war cannot take place in a com- 
munity of States without all those nations who 
are not fighting suffering to a certain extent. 
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They suffer commercially and they suffer socially. 
They suffer commercially, because, so far a3 
material has been destroyed and wealth exhausted 
in carrying out a war, so far have these 
been withdrawn from the general market of the 
world. But Neutral States suffer socially. There 
are large territories rendered no longer available for 
the purposes of travel, for the purposes of transit, 
and for the purposes of scientific research. There- 
fore it is impossible for war to take place without 
neutrals suffering. Hence Neutrals have a common interest of 
interest with belligerents in wars being short, and 
in the event being decided on the real merits and not 
upon false and misleading issues, lest another war 
should be needed to decide the matter over again. 

But Neutrals derive a certain advantage from 
the existence of war; or rather they are capable 
of doing so. It is probable that, if a belligerent 
cannot carry on his own trade, owing to the other 
belligerent pressing him too hardly, that trade, 
which he cannot carry on, will fall into the hands 
of Neutrals; and in that way Neutrals are very 
much tempted to keep up the war, simply in order 
to benefit and enrich themselves. Of course I am 
not making any allegations in respect of any parti- 
cular wars, in stating that this temptation exists; 
but, unless you bear in mind that this temptation 
does exist, you will not be able to understand the 
controversy which has led to the claims of Neutrals 
being urged on one side and disputed on the other. 
But apart from the fau% natural, obvious, and 
njecessary advantages which Neutrals may draw 
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from the existence of a war, it is further possible 
that Neutrals may make a fraudulent or unfair use 
of that advantage. They are tempted to under- 
take the commerce of the belligerents, in their own 
name, though really for the benefit of belligerents ; 
and in that way belligerents are always induced to 
employ, as far as they can, Neutral vessels to carry 
on the trade from which they are temporarily 
excluded. In such a case as this, it becomes the 
interest of the other belligerent as far as possible 
to arrest that process, and to bear as heavily as 
may be upon the Neutral who makes that fraudulent 
use of his position. 

The matter, looked at from that point of view, 
shows us that it is the interest of any single 
belligerent that the war should come to an end 
as fast as possible, and that the other belli- 
gerent should receive as little factitious help 
from without as possible. And it is the interest 
of any single Neutral, certainly, that a war shall 
come to an end soon; but it is also his interest, 
to some extent, to keep up the war. I beKeve it 
is generally recognised now among Neutral States 
that their interest preponderates greatly in favour 
of bringing a war to an end; and therefore the 
general tendency now is to adopt measures to 
bring about a cessation of war. But, in particular 
cases, the Neutral State is always tempted to take 
a perverse view of the real nature of the conflict 
between these two interests, and to look at its 
immediate and present interest, and present enrich- 
ment, rather than to consider how far it can 
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conduce, by its co-operation with others, to bring 
the war to an end. And that is always a likely 
position of affairs, because a single neutral State 
does not appreciate the influence it possesses to 
bring about the cessation of the war, though it 
does appreciate very highly the misiterial advan- 
tages it gets from availing, itself of the circum- 
stance of the war. 

But, again, there is another difficulty. Even Responsibility 
assuming that an imperial State does recognise state for the 
what is its true interest, and, so far as it has dtizens.* 
any other interest conflicting with that true 
interest, does sacrifice that other and imme- 
diate interest to its own highest interests or to 
a sense of International duty, then the question 
arises, can that neutral State control the avarice of 
its own citizens; and how far is a neutral State 
responsible for the non^-neutral acts of its own 
citizens ? Is it required of every neutral Govern- 
ment to pass particular laws which shall restrict 
the acts of its own citizens within the limits of an 
honest neutrality? Practically that question has 
been solved in rather an inconsistent way. It is 
held that for some acts of its citizens a neutral 
State is responsible; but for a large class of acts 
a neutral State is not responsible. A neutral State 
is held to be responsible only for the organic acts 
of its own Government, and for certain definite acts 
which are almost of the nature of organic acts, 
though they are only indirectly so. The building 
of ships of war, for instance, and also enlisting 
soldiers, are acts which are of a very public cha- 

Qt 
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racter and imply the co-operation of a large number 
of persons, over whom the Government may be 
assumed to have considerable control. But other 
acts, such as selling articles which are useful for 
war, thougli perhaps not necessarily so in aU cases, 
or even which are useful for war but which are of 
a very small description, such as rifles and small 
bullets, and money, and the like, — are on a different 
footing. 9uch small articles can be so easily con- 
veyed secretly that those who convey them can 
almost defy the Government of their country to be 
sufficiently on the alert to prevent such commerce 
taking place. As far as there is any principle, 
then, in the line which is drawn between the acts 
a Government is responsible for and those for which 
it is not, the line may be said to be drawn here,— that 
a Government is responsible for organic acts of the 
State and for those more important public and orga- 
nised acts which, though not organic acts of the 
State, yet still seem to be obviously imder the con- 
trol of the Government. You will read much upon 
this subject, in text books, especially in those of 
WoolsQy and Manning, for small books, and in 
Wheaton and Phillimore, for larger ones. I am 
going to read to you presently a passage from the 
last Foreign-Enlistment-Act, passed in 1870, to 
show how England has endeavoured to control 
its own citizens in this matter. 

Having laid down the general principle upon 
which neutrality is to be supported, that is to say, 
the principle that Neutrals are, as for as possible, 
not to interfere with the war, and that it is their 
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own interest that the war shall c5ome to an end as Trade of 
soon as possible, I now go on to point out par- BemgewaS!^ 
ticular topics in respect of which that sort of 
legislation, which is the only legislation possible 
in International Law, takes place. First of all 
with respect to the trade of a neutral with either 
of the belligerents, I have already shown that 
a Neutral has a great opportunity of trading* 
He has a large trade generally opened up to him, 
because of a number of persons having withdrawn 
from the market ; and he has also temptations to 
assist a belligerent in secretly and covertly carry- 
ing on his own trade so as to deceive the other 
belligerent; to lend his ships and his flag to one 
belligerent in order to enable that belligerent to 
evade seizure at the hands of the other. Here 
we come into contact with that most celebrated 
of all controversies in International Law, as to 
what is the Bight of a belligerent with respect to Carnage of 
seizing the goods of the other belligerent when they a^d Neu^^i 
are carried in neutral vessels; and also, when a ^^^' 
belligerent carries Neutral goods, what is the Right 
of the other belligerent with respect to the seizure 
of those goods.' If this trade is to go on, these 
are the two modes in which it will go on. It 
goes on either by neutrals carrying the goods of a 
belligerent or by the belligerent carrying neutral 
goods. I shall make this controversy most clear 
by stating successively the ancient form of the 
doctrine and what is said to be the modem form, 
though the latter has become very much modified 
by the treaty of Paris of 1856, and probably that 



84 INTEENATIONAX LAW. 

treaty will ultimately be the basis of a general 
rule. The ancient form of the doctrine may be 
simply stated, by saying that belligerent goods 
can be seized anywhere ; but neutral goods can 
be seized nowhere. I will here quote feom the 
earliest code on the subject, the Conaohto del 
Mare, chapter ccxxxi. : — 






Consolaio del '' When an armed ship, going or returning, or being on 
Mare. a j^ ^|^y^ meets a merchant ship, and this latter, as well as 

its cargo, belongs to the enemy, it is needless to speak of 
it, because every one well knows what ought to be done in 
^^ such a case, and it is not necessary to give the rule. But 
*' if the ship that is taken belongs to friends, while the mer- 
" chandize that it carries belongs to the enemy, the com- 
'^ mander of the armed ship can oblige the master of the 
^' captured ship to bring to him all that belongs to the 
" enemy, and even to keep it for him tDl it is put in a place 
'' of safety .... If the ship belongs to enemies and 
'' its cargo to Mends, the merchants who are on the spot 
f' and to whom the cargo belongs, either wholly or in part, 
'^ must come to terms with the commander for the redemp- 
" tion, at a suitable price, of the ship which is good prize ; 
^< and he must offer them reasonable terms of composition, 
'' without making them sufifer any injustice. But if the 
^^ merchants will not come to terms with the commander, 
'^ he has a right to man the ship and to send it to the place 
'^ where his own «hip shall hare been equipped, and the 
^' merchants are liable to pay the freight due just as much 
^^ as if their cargo had been carried to the place for which it 
" was destined, but no more/' 

You see there the goods of the belligerent are 
liable to conJSscation, and the neutral goods axe 
restored. That is the ancient form of the doc- 
Modifications trine. Now there have been two or three 
doctrLeT^^^ modifications of that, and I shall arrange them in 
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this way. One modification has been in fevour 
of belligerents, the other has been in fitvour of 
neutrals. The severest form has been that the 
goods of belligerents are always confiscated 
wherever found, and neutral goods are confis- 
cated if found in the ship of a belligerent. 

The mildest form, and the most favourable to "Freeshipa, 
neutrals, was that which finally received the sane- ^ ^ 
tion of almost all the States of Europe, in the 
Treaty of Paris of 1856 ; it is called the doctrine of 
"free ships, free goods." If a ship be neutral the 
goods are treated as neutral also; and if neutral 
goods are found on a belligerent ship, they must be 
restored. A modification of this has been attempted 
to be introduced in some quarters, to the effect 
that a cargo follows the liability of the ship, what- 
ever the ship's nationality. I cannot recommend 
you to a better book than Manning's upon the 
subject, but it is very rare and cannot be bought. 
You will find it best to read through the history 
of the matter, which consists, first of all, of the 
old Law; and there is no earlier authority than 
that I have just read, — ^the Consolato del Mare-r-^ 
the code for the regulation of certain States on the 
Coast of the Mediterranean. Pirst of all, look 
at the old Law ; then at the number of treaties 
which have modified it; and then at the practice 
of particular States; because the practice has not 
always been in accordance with the diflferent 
treaties. The modem rule which I gave you is 
that of the Treaty of Paris. It was adopted at 
the beginning of the Russian or Crimean war 
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by the English Grovemment, which issued a pro- 
clamation saying that they would observe this 
rule. I quote that proclamation: — 

English pnv- " March 28th^ 1854. Her Majesty the Queen of tbe 

1864!^**^^ ^ '* United Kingdom of Great Britain and Ireland^ having 

*^ been compelled to take up arms in support of an ally, 

^' is desirous of rendering the war as little onerous as 

*' possible to the Powers with whom she remains at peace. 

** To preserve the commerce of neutrals from all unneces- 
^' sary obstruction^ Her Majesty is willing, for the present, 
^* to waive a part of the belligerent Rights appertaining to 
" Her by the Law of Nations^ 

'^ It is impossible for Her Majesty to forego the exercise 
*' of Her Bight of seizing articles contraband of war, and of 
'' preventing neutrals from bearing the enemy's dispatches; 
^' and she must maintain the Bight of a belligerent to 
^^ prevent neutrals from breaking any effective blockade 
^' which may be established with an adequate force against 
" the enemy^s forts, harbours, or coasts. 

*' But Her Majesty will waive the Right of seizing enemjr's 
" property laden on board a neutral vessel, unless it be con- 
/' traband of war. 

ic 
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It is not Her Majesty's intention to claim the confis- 
cation of neutral property, not being contraband of war, 
" found on board enemy's ships; and Her Majesty further 
'' declares that, being anxious to lessen as much as possible 
^' the evils of war, and to restrict its operations to the 
regularly organised forces of the country, it is not her 
present intention to issue letters of marque for the com- 
missioning of privateers." (PhiUimore's International 
'' Law. Vol. iii, page 294.) 

England stiU holds firm to the doctrine that, 
by right, she is not hound by the treaty of Paris 
according to the Law of Nations. She only holds 
herself hound in respect of the co-signatary States. 
The old law that belligerent goods are forfeited 
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wherever found, and that neutral goods are free 

wherever found is asserted to he still valid. The 

topic of privateers alluded to in the last clause 

of the Proclamation as ahove cited formed one of Buies of the 

the four rules which are as follows : — Parisonsse. 

" L Privateering is and remains abolished. 

" IL The Neutral flag covers enemy's goods with the 
^^ exception of contraband of war. 

'^ m. Neutral goods^ with the exception of contraband 
'' of war, are not liable to capture under an enemy's 
''flag. 

*' IV. Blockades^ in order to be bindings must be eflfec- 
tive ; that is to say maintained by a force sufficient 
really to prevent access to coast of an enemy/' 
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1 will leave that topic there. It is a large one; 
but I have put the issues sufficiently clearly before 
you. 

There was another trade rule introduced, called The Rule of 
the Rule of War of 1756, which was directed against " 
that unfair action of neutrals to which I have al- 
ready alluded. At that time France, being at war 
upon all its coasts, all its coasting commerce, which 
was not open to neutrals in times of peace, was made 
open to neutral States. The result of this was that, 
strictly speaMng, the countay ^ being strength- 
ened by its trade being preserved; and, as has 
been said, it was simply using a neutral's ships as 
ships of its own, under the protection of a neutral 
flag, as against the other beUigerent. England at 
once resented this, and laid down a rule, which was 
acted on very severely indeed in the Napoleonic 
wars, that any trade as between the belligerent 
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country and its colonies, or between different garts 
of the beUigerent country, which has not been open 
in time of peace, cannot be opened with neutrals 
in time of war. That is called the Rule of the War 
of 1756. This rule was strongly enforced by the 
British High Court of Admiralty under the presi- 
dency of Sir William Scott, though, owing to the 
doctrines which now prevail relative to the com- 
mercial independence of colonies in all times, the 
rule has lost aU its practical importance. 

Hitherto I have dealt with trade generally, and 
not mth any kind of trade which has a specific 
purpose in view. Any kind of trade which tends 
to support the belligerent or to prolong the war 
is forbidden; though, under ordinary circumstances, 
it is not a non-neutral act merely to carry 
on trade with a belligerent, so long as it does not 
violate any of the doctrines I have alluded to, yet 
still, under aU circumstances, trade in such things 
as are likely to keep up war and make it last longer 
is absolutely forbidden. This introduces the topic 
Contraband of of Contraband of war. I will read to vou from 

War, .^^^ 

Woolsey what he says on this subject : — 

'^ Contrabannum^ in mediaeval Latin, is merces banno inters 
^^ dicta. Bannus^ or bannum^ represented by our ban^ and 
^^ the Italian bandoy denoted originally an edict, a proelama- 
" tion, then an interdict. The sovereign of the country 
^' made goods contraband by an edict prohibiting their im- 
" portation or their exportation. Such prohibitions are 
^' found in Roman Law. A Law of Valentinian and his 
'' colleagues (Cod. iv. 41. 1) forbids the exportation of wine, 
^^ oil, and fish-sauce {liquamen) to barbarian lands, and 
" another of Marcian (ibid, 3) the selling of any arms or 
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^^ iron to barbaxiaus, the latter on pain of oonliscatioii of 
^^ goods and death. Several Popes threatened with the ban 
** the conveyance of arms to Infidels, and similar prohibitions 
^^ are found in some of the ancient maritime codes. Contra- 
** band of war perhaps denoted at first that which a belligerent 
** publicly prohibited the exportation of into his enemy's 
" country, and now, those kind of goods which, by the Law 
*' of Nations, a neutral cannot send into either of the 
** countries at war without wrong to the other, or which, by 
^^ conventional Law, the States making a treaty agree to put 
" under this rubric.'* (Woolsey, p. 296). 

In this passage the expression "contraband of 
war" extends to aU those things which might assist 
a belligerent to keep up the war. I might say all 
<5onceivable things, because the difficulty of this ques- 
tion is to draw the line between what is contraband 
and what is not. You will find several definitions 
of what is contraband of war. Some say it is not what things 
only those things which are really used in the war hand. 
but certain things which may be used ; even money 
has been included, and horses have certainly been 
held to be contraband* The main controversy 
about the topic is as to who is to decide what is 
contraband and what is not. If it is a high crime 
in a neutral to carry these particular things, it is 
very desirable that a neutral shall know what he 
must not carry, and it is very undesirable that a 
belligerent shall determine from ex post facto evi- 
dence what is contraband. Practically it is for 
the belligerent to say what is contraband, because 
it is he who tries the case. He takes the ship 
-carrying the articles in question into his own 
Prize Courts, and if the ship has held what he 
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calls contraband she is condemned; so it is each 
belligerent who lays down what is contraband of 
war. At the same time it is held that belligerents 
should, as far as possible, be agreed as to what is 
contraband; that they ought, as far as possible, 
to recognise common rules; and that they should 
not vary them without giving public and sufficient 
notice of any such variation. I say they must not 
vary them without notice because occasion may 
arise when a variation needs to be made. It may 
be that, imder some circumstances, some particular 
kind of material may be essential to carrying on 
the war. Goal is now always held to be contraband 
of war, but, although coal under some circum- 
stances may be essential to the carrying on of a 
war, it might not in others; and it may be 
advisable that certain things should be held to be 
contraband of war or not according as the changing 
conditions of war may demand. I think you may 
state the rule to be that the belligerent must only 
hold those things to be contraband of war which fall 
under certain particular specified classes. But, on 
the other hand, it need not, at the beginning of the 
war, be held that all the things belonging to the 
whole of those classes are contraband of war. A 
belligerent may relax common rules, but if it 
begins at any time to apply the severe rule in 
regard to any one class, or to all those classes, and 
at another time to make exceptions, distinct and 
pubUc notice should be given. 

I mentioned that there are two kinds of assistance 
possible to be given to belligerents. One is that 
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kind of assistance which the citizens of a neutral 
State contribute at their own risk. The other is 
that kind of assistance which is either actually 
or presumably an organic act of the Government. 
Oi^anic acts of the Government include such large 
matters and such public concerns as a Govern- 
ment may be reasonably held to be accountable 
for. With reference to these last, I will refer to the The Foreign 
Foreign Enlistment Act of 1870, because it repeals Act of isro. 
and embodies the similar Act of George III., and 
that was founded on a similar Act in the United 
States. The latest English Act embodies what may 
be held to be the practice of the most civilized 
State in the world; at least we may assume that 
the United States and Great Britain are among 
the most civilized States. These Acts do not affect 
International Law; they only enable the Govern- 
ments to carry out the antecedent rules of Inter- 
national Law. The recent Act of 1870 relates to 
two particular matters; to the enlistment of 
i9oldiers within the State for the use of one of the 
belligerents, and to illegal shipbuilding and illegal 
expeditions. The 8th section of this Act pro- 
vides — 

*' If any person within Her Majesty'^ dominions, without 
*' the license of Her Majesty, does any of the following 
>^ Acts; that is to say 

^' (1) Builds or agrees to build or causes to be buflt 
« any ship with mtent or knowledge, or having 
*' reasonable cause to believe, that the same shall 
"or wiU be employed in the military or naval . 
" service of any foreign State at war with any 
" firiendly State; or 
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" (2) Issues or delivers any commission for any ship 
" with intent or knowledge^, or having reasonable 
^* cause to believe, that the same shall or will 
** be employed in the military or naval service 
" of any foreign State at war with any friendly 
" State ; or 

" (3) Equips any ship with intent or knowledge^ or 
" having a reasonable cause to believe, that the 
•' same shall or will be employed in the military 
^^ or naval service of any foreign State at war 
" with any friendly State ; or 

^^ (4) Despatches or causes or allows to be despatched 
^^ any ship with intent or knowledge, or having 
^^ reasonable cause to believe, that the same shall 
" or wiU be employed in the mUitary or naval 
*' service of any foreign State at war with any 
" friendly State ; 

^^ Such person shall be deemed to have committed an 
^^ offence against this Act, and the following consequences 
^^ shall ensue '' (fine, or imprisonment, with or without hard 
labour, and forfeiture of the ship). 

Then the Act gives particular powers to the 
Government, by raising a special presumption 
against the ship in certain suspicions circum- 
stances : — 

'' Where any ship is built by order of or on behalf of any 
'^ foreign State when at war with a friendly State, or is 
" delivered to or to the order of such foreign State, or to 
'' any person who to the knowledge of the person building is 
an agent of such foreign State, or is paid for by such 
foreign State or agent, and is employed in the miUtary or 
naval service of such foreign State, such State shall, until 
'' the contrary be proved, be deemed to have been built with 
*' a view to being so employed, and the burden shall lie on 
'* the builder of such ship of proving that he did not know 
" that the ship was intended to be so employe^ in the mili- 
tary or naval service of such foreign State." 
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Then in certain cases the owner is obliged to give 
security. The Act says : — 

" Provided that a a person building, or causing to be built, 
^ or equipping a ship in any of the cases aforesaid in pursu- 
^ auce of a contract made before the commencement of such 
^ war as aforesaid shall not be liable to pay any of the penal- 
' ties imposed by thig section in respect of such building or 
' equipping if he satisfies the conditions following (that is to 
* say): — 
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(1) If forthwith upon a proclamation of neutrality 
^^ being issued by Her Majesty he gives notice to 
^^ the Secretary of State that he is so building 
^^ causing to be built or equipping such ship, and 
^^ furnishes such particidars of the contract and of 
*' any matter relating to, or done, or to be done 
^^ under the contract as may be required by the 
*' Secretary of State : 

(2) If he gives such security and takes and permits 
^^ to be taken such measures, if any, as the Secre- 
^^ tary of State may prescribe for ensuring that 
^^ such ship shall not be despatched, delivered, or 
'' removed, without the license of Her Majesty 
*' until the termination of such war as aforesaid/' 

You are familiar with the Alabama Case, which 
may be taken as an illustration of some of these 
points. 

Hitherto I have spoken only of trade ; but the Blockade. 
liabilities in respect of trade may become especially 
important in the oase of a Blockade. In that case, 
however, you have no need to look at the general 
right of trade ; you have merely to look at the fact 
of an attempt to relieve the blockade. Blockade 
consists in investing a place by land or sea, with 
a view to bringing it entirely under the control 
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of the blockading power. The word blockade is 
generally appKed to sea investments, but, strictly 
speaking, it applies to land investments also. The 
reahty of the blockade depends upon the complete- 
ness of the isolation produced, and here you have 
the question at issue between neutrals and belli- 
gerents. If the blockade is relieved, the war is pro- 
longed, through the belligerent who was blockaded 
being supported in continued resistance by supplies 
from outside. But, on the other hand, it is the 
apparent interest of particular neutrals to relieve 
the place, because the chances are that a very high 
price will be paid for any supplies that are intro- 
duced. Therefore there is a constant conflict between 
belligerents and neutrals, as to whether a place 
alleged to be blockaded is in fact sufficiently guarded 
to prevent the blockaded party escaping or obtaining 
supplies from without. The question then arises 
What oonsti- What is a blockade ? A belligerent State may say, 
blockade. " The placc is blockaded," and so may attempt to 

prevent any neutrals at all from coming near the 
place. In the case of what is called the "Conti- 
nental System," Napoleon tried to blockade the 
whole British coast. This, if carried out, would 
simply have had the effect of cutting off Great 
Britain from intercourse with all its colonies and 
the rest of the world. In the Berlin decree, which 
may be taken as a specimen of the " System," dated 
the 21st Nov., 1806, we read : — 

The Berlin ^^ I* The British Islands are declared in a state of 

decreeofl806, « Cockade. 

^ II. All commerce and all correspondence ^ith the- 
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^^ British islands is forbidden ; in consequence all letters or 
/^ packets addressed to England, or to an Englishman, or 

^^ written in the English language^ shall not be transmitted 

" by the post-office, but shall be seized. 

''III. Every individual subject of England^ of whatever 
" rank or condition^ found in countries occupied by the 
" troops of France or of her allies^ shall be made prisoners 
'* of war. 
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IV. Every Magazine^ all merchandise^ and property of 
whatever description belonging to an Englishman shall be 
'^ declared good prize. 

*' y. All traffic in English merchandise is forbidden and 
" all merchandise belonging to England or the product of 
'' her manufSeK^tories or of her colonies is declared good 
*' prize.'' 

This may be taken as aa extreme case of what is 
called a "Paper Blockade/* The modem doctrine "Paper 
is that a blockade must be a real blockade and not 
a " Paper Blockade ; " it must not be a mere no- 
minal affair, but there must be real difficulty in 
entering the place, though a ship may occasionally 
contrive to enter it, or the blockading squadron 
may occasionally be dispersed through a storm. 
You will remember that in the civil war between 
the Northern and Southern States of America, a 
very imperfect blockade of the Southern, ports was 
kept up. The consequence was that English ships 
were continually " running " it, and making a great 
trade out of it. A true blockade should be very 
complete ; and it should be extremely difficult to 
break through it. The "running" of a blockade 
by a neutral ship is the highest crime known to 
International Law. This again is^ a subject of 
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controversy. One party holds that a ship Is guilty if 
it has commenced preparations for running a block- 
ade. The other, that it is guilty only where it is 
actually foimd attempting to enter. This question 
shows the difference of the point of view of the 
neutral and the belligerent side. 

I have only one more matter to deal with. If 
the restriction of neutral trade is of such importance 
in time of war, and if it involves such vigilance on 
the part of the belligerent to effect it, there must be 
some mode of exercising that vigUance. That vigi- 
^ght of lance is exercised through what is called the Right 

of Search. Some writers have tried to draw a dis- 
tinction between a Right of Visitation, and a Right 
of Search ; but it is doubtful whether such a dis- 
tinction can be maintained. The nature and extent 
of the Right of Search is very differently interpreted 
by the different parties. There are no greater bur- 
dens on neutral commerce than the exercise of this 
Right; and, especially, the abuses for which the 
exercise affords so ready an opportunity* On the 
other hand, if neutral duties have to be enforced at 
all, it is an absolutely necessary Right ; because any 
kind of evasion may take place unless belligerents 
have the power of scrutinizing every ship, and of 
determining in each case whether the ship has or 
has not disobeyed the rule of International Law 
requiring it to be fairly neutral. There are heavy, 
though varying, penalties inflicted on offending 
neutrals. The severest is the confiscation of vessel 
and goods. The lightest is pre-emption, — ^that is, 
buying up the goods on their way to a place to 
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which the neutral is not entitled to cany them, 
at the price paid for them. This penalty is inflicted 
when there is no evidence of guilty intention. 
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COURTS OF PEIZE. 
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I AM going to lecture to-day on what may appear 
to be a purely technical point, that of the consti- 
tution and procedure of courts of Admiralty and 
of Prize. But this is only a misleading appearance, 
because on a correct understanding of the consti- 
tution and procedure of these Courts, so far as 
they affect the administration of International Law, 
depends very much our appreciation of the true 
nature of International Law itself. 

It is very often the most easy way of studying 
Rights to study Remedies ; and Rights and Duties 
become most clear when we see them presented 
in the living machinery of a Court of Justice. I 
have therefore taken some pains to collect all the 
material I can illustrating the procedure of Prize 
Courts. I have found it difficult to collect that 
material, but I hope the result of my labours will 
be useful to you; and I can refer you to other 
places where you can get more information. 

In the first place I will state what a Prize 
Court is and try to remove misapprehensions of 
its nature. A Prize Court has been called by an 
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American writer a Court of Inquest. It is not a a Court of 
court essentially or primarily for ascertaining the 
rights and duties of the parties, — that is the 
rights and duties of belligerents and neutrals as 
between one another, — but it is a court designed 
to ascertain whether captors have been conforming 
to International Law. 

You will observe that, for every important breach 
of International Law, the Government of the per- 
son committing the breach is primarily respon- 
sible, on the principle that every State is liable 
for the acts of its subjects. It may succeed in 
evading that liability. It may be able to say, 
"it is impossible for us to keep an effective 
control over the acts of all our citizens;" but 
primarily every State is responsible for what its 
citizens do, whether in fact it can control their 
acts or not. There are soijie citizens for whose 
acts it is especially responsible; those citizens, 

for instance, who are appointed to carry on the 

• 

war; and with respect to these the State is not 
only primarily liable but liable from first to last, 
and absolutely liable. That being so, it becomes 
a matter of extreme importance to a Govern- 
ment to keep a check upon its own citizens, to 
prevent their committing breaches of Interna- 
tional Law, and to see that when any act of a 
peculiarly hostile character is done that that act 
has been performed with all the necessary caution 
and obedience to rule. It becomes of extreme 
importance to a belligerent State to secure that 
its citizens do not prey upon neutrals on the 
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plea of preying upon belligerents. It becomes 
likewise of extreme importance to each belligerent 
State that its forces do not invade neutral rights 
under the plea of punishing breaches of neutrality. 
It becomes, further, of extreme importance to each 
belligerent State that its citizens do not confound 
the property of neutrals with the property of bel- 
ligerents when it happens to be mixed up. In 
fine it becomes, as has been said, important that 
a belligerent State should secure that its citizens 
observe all necessary caution and conform to the 
rules of International Law. 

Every belligerent State has certain Courts of 
Justice instituted for the purposes of the war 
only. The sole object of these courts is to 
ascertain that every hostile act, of a certain 
amount of importance, be publicly stamped by 
the authority of the State itself. The purpose of 
the Prize Court, then, is not primarily to ascer- 
tai;n what are the rights and duties of neutrals 
and belligerents in any particular case, but to 
ascertain that an act already done by a citizen of the 
belligerent State which institutes the prize tribunal 
has been done conformably to International Law. 

The act having been already done, the State 

pronounces upon its validity. The act is only 

provisionally done, the whole legal consequences 

of the act done are as yet suspended, and the 

State decides whether they shall follow or not. 

The state Thcsc then are the general principles upon which 

Xow^'^ '^ Prize Courts have been established. They rest upon 

citizens. ^j^^ necessity of every State keeping a sharp control 
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over the acts of those of its citizens whose duty it is 
to carry on the war ; and the occasion of that control is 
the necessity of determining the legal validity of every 
important act done in the past. But it happens 
that these particular courts confine their attention 
to maritime captures. This is the result of a num- 
ber of historical causes which I need not dwell 
upon* Generally speaking, Courts of Prize and Jurisdiction 

Ol Pl'lZO 

Courts of Admiralty only have jurisdiction in cases courts 

n«i. J • Ti 1 generally 

of mantune capture, or m cases where, at any rate, Hmitcd to 
the navy or ships of the country have, to a con- ^^^^^"^ 
siderable extent, contributed to the capture. You 
will find however that in a few cases Courts of Prize 
have jurisdiction over captures on land, but in these 
cases some operations of the navy have contributed 
to the capture. It is rather a fine point to deter- 
mine what is the jurisdiction of the English Court 
of Admiralty in the matter of prize. Under 
recent Acts of Parliament, the English Court of 
Admiralty has had its jurisdiction extended to 
booty taken on land. But that does not touch the 
question I am at present considering ; as to what is 
the ordinary International practice. 

Having described what the general object of a Prizo Court 

/-^i./»-r>»»x • J. 1 n commissioned 

Court of Prize is, I am gomg on to define more in territory of 
particularly the rules regulating the constitution and ^*^^'* 
the procedure of these tribunals. Eirst of all, the 
Prize Tribunals must be commissioned in the terri- 
tory of the captor. The only <5ase in which they 
may take action, or be set up, in a neutral coimtry 
is when the neutral country itself is concerned to 
ascertain that an act of violence, done by one of the 
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belligerents in its close neighbourhood, does not in 
any measure compromise its neutrality. There are 
In what cases two cascs in wMch a neutral country may exercise 
exCTciL PrSe jurisdiction through a Prize Court. One is when 
Junsdiction. ^^^ seizuTC is made in neutral waters. In this case 
it becomes a matter of great importance to ascer- 
tain how far any of its citizens are concerned in 
that act. The other case is that in which the vessel 
captured is found to have been fitted out in neutral 
territory before it set out on its course of active 
service in behalf of one of the belligerents. In 
this case it becomes of great moment for the 
neutral to relieve itself from the charge of an 
apparent breach of its neutrality. 
ConsuiarPrizo At ouc time it was thought possible, — and became 
customary, — ^f or belligerents to institute what were 
called Consular Prize Courts in neutral States, so 
that when a capture was made by a belligerent the 
ship might be taken into the nearest neutral port, 
and be dealt with by the Consular Court of the 
belligerent. This practice however has been given 
up in the present day., and Consular Prize Courts 
are now not allowed. The obvious reason of this is 
that there is not the same security for the interests 
involved being protected in a neutral territory as 
there would be if the whole of the proceedings were 
in the territory of a responsible belligerent. 
Engiisii Prize As regards the constitution of Prize tribunals, I 
may say that the history of this constitution differs 
in different States. I shall therefore take the Prize 
tribunals of England as a specimen, because they 
are, perhaps, the most important to all of us. The 
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Prize tribunals of England are a little different from 
those of the United States. 

I am going to refer you, first of all, to a great Le Caux ▼. 
case in which the whole history of Courts of Prize ^^ 
was examined into judicially, and in which Lord 
Mansfield gave a very elaborate judgment. You 
will find the Case in Douglas' Reports (vol. ii. page 
594, Le Caux v. Eden), but it is not so much that 
case itself to which I would call your attention,— 
important as that case itself is, — as another case, the 
circumstances of which are related in a note to the 
report of that case. This last is the case of Lindo 
V. Rodney and another. On this occasion Lord 
Mansfield delivered a very elaborate judgment, in 
which he described the mode in which Prize Courts 
were constituted, and detailed their functions. I 
will read one or two passages from the report 
of this case, because it affords the highest autho- 
rity you can have. Pirst of all I will give the 
distinctions between the two functions of the Court 
of Admiralty. In one of its aspects it is called an 
" Instance " Court, and in the other aspect it is a 
Prize Court. You will see how the line is drawn 
between these two functions in the remarks made 
by Lord Mansfield : — 

'' It appears," he says, " that this jurisdiction in matters Lord Mans- 
' of prize, (whether it be coeval with the Court of Admiralty, ^^^^^^y]'^'' 
' or, which is much more probable, of a later institution, 
' beyond the time of memory) though exercised by the 
' same person, is quite distinct. He is appointed Judge 
' of the Admiralty by a Commission under the Great 
' Seal, which enumerates particularly, as well as generally, 
' every object of his jurisdiction; but not a word of Prize. 
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*^ To constitute that authority, or^ to call it fortli» in 
^^ every war, a Commission under the Great Seal ibsues 
'' from the Lord High Admiral, to will and require the 
" Court of Admiralty, and the lieutenant and judge of 
" the said Court, his surrogate or surrogates, and they 
'^ are hereby authorised and required, to proceed upon all 
*^ and all manner of captures, seizures, prizes, and reprisals, 
" of all ships and goods, that are, or shall be, taken; and 
to hear and determine, according to the Courts of the 
Admiralty and the Law of Nations. A warrant issues 
to the judge accordingly, the monition and other pro- 
ceedings are in his name, with all his titles, rank, and 
degree; adding emphatically, as the authority under 
which he acts, the following words; — 'And also to hear 
^' ' and determine all and all manner of causes and com- 
" * plaints, as to ships and goods seized and taken as 
" ' prize specially constituted and appointed.' The Court 
'' of Admiralty is called the Instance Cotirt ; the other 
'' the Prize Court. The manner of proceeding is totally 
" diflFerent. The whole system of litigation and juris- 
" prudence in the Prize Court is pecidiar to itself: it is 
" no more like the Court of Admiralty than it is to any 
*' Court in Westminster Hall.^' 

These are the terms of the Commission, Later 
on, in explaining exactly the true functions of 
the Court of Prize, Lord Mansfield says : — 

" The end of a Prize Court is, to suspend the property 
'* till condemnation. To punish every sort of misbehaviour 
*' in the captives ; to restore instantly veils levatis (as the 
^* books express it and as I have often heard Dr. Paul 
quote,) if, upon the most summary examination, there 
don't appear sufficient ground; to condenm finally, if 
the goods really are prize, against everybody, giving 
*^ everybody a fair opportunity of being heard. A captor 
" may and must force every person interested to defend, 
" and every person interested may force him to proceed 
'' to condemn without delay.*' 
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You will see later on that the summary examina- 
tion here alluded to is very important, because the 
presumption is in favour of the captors. The pas- 
sage from the j adgment here cited shows first of all 
that the object of the court is to ascertain that the 
ship has been properly taken, and secondly that the 
Prize Court is a branch of the ordinary Court of 
Admiralty and owes its existence to the principal 
commission issued at the beginning of the war. 

Having said so much about the constitution of 
a prize tribunal, I pass on to the proceedings 
under it. Pirst we will inquire how the case Proceedings 
arises for the interference of the court at all. courtT^ 
A capture has been made: it may be that a 
belligerent vessel has been captured, as every 
beUigerent is liable to be captured, either by the 
navy of the other belligerent or by privateers 
properly commissioned. Such a ship has been 
captured; or, it may be, a neutral ship has been 
captured in error. The only good groimd on 
which a neutral ship can be captured is that it is 
either carrying belligerent goods, such as it has no 
right to carry, or else that it is apparently or pre- 
sumptively committing a breach of neutrality, as 
for instance in sailing or attempting to sail into a 
blockaded port. The question that comes before 
the court in the latter case is whether the vessel 
captured was really a neutral, and, if so, whether 
it was or was not committing a breach of 
neutrality. In the case of goods, the question is 
whether they are or are not covered by the flag of 
the ship in which they are found. 
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The course of the proceedings is this : — ^the captor, 
upon searching the ship, has his suspicion aroused, 
whether by the papers or other appearances, that the 
ship is either a belligerent or a neutral ship com- 
mitting some breach of neutrality. The captor in 
this case has only two alternatives. He must release 
the ship altogether, or take it into the nearest prize 
court of his own country. He must not simply take 
the things out and then let the ship go. He must 
not attempt to confiscate things found in the 
ship, or to punish those on the ship in any way. 
He must either release the ship, or send it to a 
prize court; and until the ship is properly con- 
demned as a prize, — until his act as captor is com- 
pleted and confirmed by the judgment of the court, 
— ^it is no capture at all, and he is not owner of 
the prize. Every prize is held to be taken by the 
State, and not by the individual captor. The prize 
may be subsequently given to the individual captor 
by the decree of the prize court, and in fact it gene- 
rally is so, I may say it is universally so. In the 
event of the prize being proved legally valid, it 
Prize vests in is adjudged by the Court in the name of the 
onAdjudica- State to the captor. In fact, the original act of 
seizure requires the stamp of the State to give 
it validity. The State, through the order of the 
court, assumes the responsibility, and assigns the 
prize as a reward to the captor. 

You will remember in the "Trent" case, which 
happened some years ago, that the offence of the 
captain of that ship was that he took certain per- 
sons out of that ship on the ground of their being 
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contraband of war, or on the ground of their not 
being entitled to be carried in a neutral ship. 
He took them out of that ship instead of sending 
the ship into a prize court. His excuse was that 
it would have inconvenienced the whole passengers 
and delayed the ship if he had done otherwise. 
But restitution was demanded, and the rule of law 
finally laid down was that in all cases there is no 
alternative left to the captor : he must either abso- 
lutely release the ship, or send it to a prize tribunal 
for adjudication. 

Now suppose he sends the ship in for adjudi- 
cation; what is the first step that is to be 
taken ? Pirst of all the object is to ascertain 
to whom the ship belongs and what were the 
circumstances of the capture. You will find in 
the text books that, on bringing in a prize, a 
captor^s first step is to give notice to the proper Notice to 
judge, or a commissioner appointed by him, in ^ ^^' 
order to have the crew examined, and all the 
documents taken care of and investigated. Upon 
that notice being given, the commissioner summons 
the captor and the crew, and examines them upon 
all papers and documents found on board and 
delivered up; and an affidavit is made by the 
captor that he has not kept any back and that 
there is an entire absence of fraud. The depositions Depositions 

Oi Cr6w 

of all these witnesses are read over to them and 
signed, and they are sealed up, and then, with all 
the ship's papers, are taken to the Court of Prize. 
All these taken together form the evidence in the 
first instance, as it is called. Strictly speaking 
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there need, in the generaUty of eases, be no other 
evidence at all in the first instance beyond this 
which is termed the evidence preparatory ; not 
because there must be necessarily any other evi- 
dence — for, in an ordinary suit, the witnesses and 
all the ship's papers are conclusive enough to 
entitle a captor to his prize, — ^but that before a 
judgment is given, other persons, called claimants, 
may dispute the validity of the capture. 

The initial proceeding takes the iorm of what 
is called a " Libel." This Libel is a petition to the 
court to hold its inquest for the purpose of recog- 
nising the vessel as a true prize ; or, in other words, 
of authenticating the seizure. The Libel does not 
attempt to justify the seizure ; it only alleges that 
such vessel has been taken as a prize, and that the 
vessel was of such or such a kind. 
^ I may notice here a point that has been very 
much disputed. The municipal or ordinary civil 
courts have no jurisdiction whatever over a cap- 
tured vessel when it is taken as prize; but if it 
is not taken jts prize the civil courts, or, it may 
be, even the criminal courts, wiU have their 
ordinary jurisdiction. The first step then after 
the evidence has been taken, or while it is being 
taken, is publicly to notify that the libel has 
been filed m the court. The course is to issue 
PubUcatian of a mouition, citing all persons interested to appear 

Monition. . , j -i i j. i i • 

on a given day and show cause why the ship 
should not be given up to the captor. This 
notice is to be given with all possible publicity* 
In England the monition is served by posting a 
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notice up at the Royal Exchange, and twenty 
days are allowed for all persons to dispute the 
validity of the seizure, on the ground that the 
owners have not committed a breach of neutrality 
or on the ground that it is not a belligerent vessel. 
If claimants do appear, they appear at this point ; 
that is, after the preparatory evidence has been 
presented and the monition published. 

On two grounds there may be reason for the Reasons for 
C!ourt to go on further with the investigation. "teSer^ 
The preparatory evidence may be unsatisfactory, ^'^* 
quite apart from the appearance of any claimants. 
That is to say, the story of the crew may be self- 
contradictory, or it may appear that the crew is 
perjured, or there may not be sufficient documents 
on board, or they may have been falsified in some 
way, or the validity of the evidence may be ques- 
tioned on some other grounds. If that is so, the 
court may call for "further proof" outside the 
ship ; that is, proof from some other quarter than 
that already adduced. Supposing the evidence has 
been satisfactory, however, the ontcs rests on a. 
icliaimant to establish fiis case; and if it has not 
been satisfactory, then he establishes his case in 
the same way as the captor has to establish his 
case by " further proof ;" that is, by any evidence 
he may be able to bring from any quarter what- 
soever. But, supposing the preparatory evidence 
has been satisfactory, the court is very jealous 
indeed about admitting the claimant at all, on 
the ground that all the evidence has been given 
from the claimant's own side ; and, if the ship is 
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condemned upon this evidence, it seems rather 
dangerous to encourage the production of further 
evidence from the same side. In the case of 
a conflict of evidence, or in the case where a 
large number of captures are made at once, it 
leads to lengthened litigation and probably to 
fraud. If a captor fails to proceed with his 
case, any person may proceed against him and 
Claimant forcc him to go ou. A claimant must disclaim 
fiduciary at oucc all merely fiduciary or other indirect 

interests. That is to say, the Court cannot be 
troubled, or have its procedure perplexed, by 
being called upon to estimate interests at a 
distance. The Court will confine its attention 
to the claims of those who profess to be true 
and actual owners. In certain cases, indeed, — ^if 
the claimant lives abroad, for instance, — the Court 
allows an agent to appear for him, but that is only 
allowed after a considerable amount of inquiry. 
In order to discourage this class of claimants from 
coming forward, or to ensure that they are bond 
fide claimants, security is required for costs. 

When the evidence of both sides is before the 
Court, — that is to say when both sides are pro- 
ducing evidence from some other quarter than 
from the ship, — you have all the incidents of 
an ordinary trial. The proceedings, however, 
follow the method of the Homan Law rather than 
the English. The rules of evidence, for instance, 
are based upon those of Roman Law, which is 
nearer to the system of International Law than 
to the system of any particular country. After 
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the evidence on both sides has been produced, an 
attempt is made to come to a final decision. 

At this point, in order to show more clearly the 
grounds of the decision, I will read passages from 
judgments of Lord Stowell and Lord Mansfield on 
the principles in accordance with which the Law of 
Prize is administered. The first passage is from 
the judgment of Lord Stowell in the case of 
the " Recovery " (6 Robinson's Admiralty Reports, 
348) :— 

" It is to be recollected that this is a Court of the Law of Lord Stowrll 
*< Nations, though sitting here under the authority of the ^^ ^^^l^ 
'* King of Great Britain. It belongs to other nations as 
" well as to our own; and what foreigners have a right to 
*' demand from it is the administration of the Law of 
*^ Nations^ simply, and exclusively of the introduction of 
'' principles borrowed from our own municipal jurisprudence, 
'' to which it is well-known they have at all times expressed 
*' no inconsiderable reluctance." 

The next passage is from Lord Stowell's judgment 
in the case of the Swedish Envoy (See^ for this and 
the other cases citedy JPhillimore^s International 
Law, vol. iu.. Part xi., ch. i.) 

" In forming my judgment, I trust that it has not for a 
" moment escaped riiy anxious recollection what it is that 
'^ the duty of my station calls for from me, namely, not to 
'* deliver occasional and shifting opinions to serve present 
^' purposes of particular national interests, but to administer 
'^ with indifference that justice which the Law of Nations 
*' holds out without distinction to independent States, some 
*' happening to be neutral and some belligerent; the seat of 
" judicial authority is indeed locally here, in the belligerent 
*' country, according to the known law and practice of 
*^ nations, but the law itself has no locality/' 
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The passage from a provisional judgment of Lord 
Mansfield in Bernardi v. Motteux (Douglas* B;e- 
ports, p. 580) is as follows : — 

^^ The first principles are clear and admitted. All the 
^^ world are parties to a sentence of a Court of Admiralty* 
^^ Here, there is a monition published at the Exchange^ and, 
'' m other countries at some place of general resort, and any 
" p»»n inte,e*d »., ^ in ^d'apped, .t J, time, I 
^^ there has been no laches. If there has, the time of appeal 
^^ is limited. But the sentence, as to that which is within 
^^ it, is conclusive against all persons, unless reversed by the 
" regular court of appeal.*' 

In England this decision is, ordinarily, at first 
initiatory only; that is to say, it is not final* 
Definite sentence is reserved until all questions of 
damage, and interest, and costs, and the like, have 
been finally settled. There are two main courses 
open to the Court. It may either condemn thd 
ship absolutely, and so recognise and authenticate 
the capture ; or it may acquit the ship, and restore 
it. The two forms are called condemnation and 
acquittal. The second may also be called resti' 
tution, because restoration of the ship to the 
claimant immediately takes place. Before I ex- 
amine the general principles of decision, I will 
say a word or two about these two cases, of absolute 
condemnation and absolute acquittal. With respect 
to absolute condemnation, I have already noticed 
that no title vests in the captors without final 
adjudication; and that with it the captor becomes 
true owner. The title only vests when the court 
has given its decision; and then, with respect to the 
distribution of the proceeds of the capture, supposing 
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there are several captors, the question of distri- 
bution has yet to be settled by the Court of Prize. 
There can be no action brought in a Civil court nor 
in the ordinary Municipal court upon that point. 
This " ouster " of the ordinary jurisdiction of the 
Courts of Law follows directly from the principle 
upon which the proceedings of the Prize Court rest. 
All the property taken, — ship and goods, — are in 
the custody of the Crown. The Crown decides 
what it will do ; whether it will give it back to the 
persons from whom it has been taken, or whether it 
wiU give it back to the captors, and how much it 
wiU give to one captor and how much to another. 
It belongs to the mere prerogative of the Crown to 
determine how much shall be given to each one of 
several joint captors ; and there is no legal right in 
question, because the captor has no legal right at 
all. The capture has been made on behalf of the 
State and for the sole benefit of the State. 

In the case of acquittal or restoration, the ques- Damages and 
tion whether Damages or Costs will be allowed 
must depend upon whether there was fair ground 
to believe that what proved to be a neutral 
vessel was a belligerent vessel, or that an innocent 
neutral vessel was guilty of unneutral acts. Sup- 
posing the papers of the captured ship were in a 
state of disorder, or were thrown overboard, or 
the captain would not give satisfactory answers, 
then there would be good groimd for seizing the 
ship and it would be very hard indeed not to 
allow at least costs to the captor. These costs 
become a kind of penalty on the neutral ship for 

I 
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evading its proper liability ; that is, for omitting 
to fumisli the belligerent with information as to its 
true character. The duty of the neutral is not to 
resist Search, but rather to show to the belligerent, in 
every possible way, what is the ship's true character. 
On the other hand, the belligerent has a right 
to insist upon its own rights so far as is con- 
sistent with the least necessary inconvenience to 
the neutral. Sometimes the Court will make its 
sentence of restoration go only on condition of 
damages and costs being first paid. A case again 
may arise in which the prize has been already 
destroyed, and yet in which some property has been 
rescued, and if the prize is in such a wretched 
condition, — owing perhaps to a battle which has 
taken place, — that it cannot be taken into a Court 
of Prize, the belligerent has a right to destroy 
it or perhaps to take it into a neutral port, and 
decision may ultimately have to be given in the 
absence of the ship itseK. 

There are two classes of occasions when sentences 
of condemnation have to be passed. One is the 
case of the capture of a neutral ship ; and the other 
Cpnflflcation that of a belligerent ship. The various forms and 
grounds of decision in the first of these cases are 
the following : — ^The heaviest sentence is confis- 
cation of the ship. A ship, however, is not gencr 
rally confiscated except for some very aggravated 
offence indeed. And the most aggravated offence 
of all is an actual or attempted breach of blockade. 
Resisting Search is also a very considerable offence ; 
and resisting Search further raises the presumption 
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that the ship is really a belligerent, or in the service 
of a belligerent State. The ship may be ultimately 
confiscated for any offence, but for the offence of 
breach of blockade confiscation is the ordinary 
penalty. Again, the ship may not be confiscated. Confiscation 
but only the goods. This would only be the case "'^"'- 
when the goods were contraband of the worst 
description, — ^in other words, contraband goods of 
which the only use could be to assist the enemy 
with the materials of war. And though, in the 
present day, the ship is not generally confiscated 
merely because it carries contraband, yet in all 
cases the contraband itself is confiscated, or, at the 
best, is subjected to pre-emption. Supposing, for 
instance, the contraband is not of the worst kind, 
that is, that it is of a doubtful kind, and equally 
serviceable for peace or war. Cases may arise, as 
has been seen before, in which material, innocent 
to-day, would, under particular circimistances, and 
at a particular moment, become really contraband. 
The least penalty in that case would be to seize the Pre-emption. 
goods and to pay a price for them. That is called 
Pre-emption. Supposing, again, the neutral has 
been carrying an enemy's goods, not being contra- 
band of war, and yet under circumstances which 
do not allow of the application of the rules of the 
Treaty of Paris of 1856, by which such goods would 
be neutral and free on the principle of " free ship 
free goods.'* Supposing the goods to be liable to 
confiscation, — ^which is no doubt the general law in 
default of that treaty applying, — ^the ordinary custom Payment of 
would be to pay freight for them ; that is,* to pay ^^*^ 
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to the neutral exactly what the belligerent owner 
would have paid. The belligerent captor becomes 
owner for all purposes, and he pays the freight. 

In the case of a belligerent ship being captured, 
of course, in all cases where there is no doubt 
about it being a belligerent, it is absolutely con- 
demned ; but, even in this case, if there happened 
to be neutral goods on board, and if the ship is 
engaged to take these neutral goods to some par- 
ticular port, it is said that the captors become 
liable to carry out the contract. The ordinary 
custom is for these neutral goods to be taken 
care of, and even to be taken to the place, if 
possible, for which they were originally destined. 
Indirect In- I must add that although the subject treated 
Courts of in this lecture might seem technical and only of 
dimi^hing ^sc to thosc pcrsous who may have to practice, 
^sMbiUties of j^ ^j^^^ ^£ ^^^ ^ Couxts of Prizc, yet it serves to 

throw greater light on the subject of International 
Law than any merely theoretical investigation pos- 
sibly could. It shows the extreme care that is 
taken, at any rate in one department of Interna- 
tional and National Law jointly, to secure that 
some kiad of rule is observed, and observed strictly. 
It also recognises the possibility of the same course 
being adopted everywhere ; that is, of Courts sitting 
in every country, administered by common methods 
and recognising principles the nearest akin to those 
of pure and abstract justice. The possibility of 
such an extension, in times both of peace and of 
war, is perhaps the best hope we have of diminish- 
ing the possibilities of war. If it is true that. 
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even under the excitement whicli always exists in 
time of war, a Court sitting in one belligerent 
territory can be respected generally for its decisions, 
both by neutrals and by the other belligerent; 
if it can administer a system of Law which is 
entirely relieved of antique intricacies and of 
national idiosyncrasies ; if it can do this, we may 
certainly hope that the time may come when such 
a system will be magnified before the face of the 
whole world in such a way that incipient contro- 
versies, which ultimately lead to war, may be 
settled by a peaceable appeal to a Court com- 
manding general confidence. 
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I AM directed by the authorities here to lecture on 
"Private International Law" in connection with 
the subject of Public International Law. I have 
no choice; although I believe, strictly speaking. 
Private International Law belongs to the municipal 
law of England. In any other country it would 
belong to the law of that country, because Private 
International Law is nothing more than a supple- 
mentary system of Law which is superinduced on 
the ordinary system of law of each particular 
country. The law is administered by the same 
courts of justice that administer all the rest of the 
municipal law of the country. The principles of inter- 
pretation are identical, and it is impossible to draw 
any distinction whatever between the legal validity 
of the rules of so-called Private International Law 
which are followed in any country and that of the 
rules of any other part of the mimicipal law of the 
country. The only ground on which this law has 
what may be called an International character is 
the fact that civilized States have as far as possible. 
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for reasons which will appear farther on, endea- 
voured to a certain extent, and within certain 
limits, to make their rules of " Private Interna- 
tional Law" identical. There exists indeed very 
considerable difference between the rules of Private 
International Law applicable in different countries. 
Nevertheless there is a greater identity between 
these rules than there is between the rules apper- 
taining to any other part of the national legal 
systems of the several States. Por these reasons 
it has naturally occurred to writers, particularly 
those who have taken a specially large and 
comprehensive view of Law, to endeavour to 
discover some universal principles that have led 
to the creation and development of the principal 
rules. They have endeavoured to discover rules 
either of expediency or of morality or of both 
conjointly which have been generally recognised 
in all countries, and have led to the organisation 
of a system which is practically the same for all 
countries. As I go on to point out the general fetcts 
which underlie the necessity for having a supple- 
mentary system of so-called " Private International 
Law" you will at once see that these facts are 
found in one country just as much as in any other, 
and that this leads to the presumption that the law 
so developed will be very nearly identical. I may 
also here notice that Savigny has pointed out that 
the history of " Private International Law " can be 
traced back to the early Roman law of the empire 
and to the peculiar situation of persons in the 
different "urban communities" into which the 
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whole empire both in Italy and in the provinces 
was distributed. And, inasmuch as you are aware 
of the influence of Roman law upon all the muni- 
cipal systems of law in Europe, you will be quite 
prepared also to find that those particular doctrines 
which were most universal in Roman law are also 
among most those the most widely recognised in all 
existing States. 
Classes of First of all, then, to dwell upon the general classes 

have given of f acts which havc givcu rise to the rules of Private 
™e8 of Law. International Law. One of these general classes of 
facts is the necessity or expediency of administering 
justice in the courts of any one State, as between the 
citizens of other States sojourning in the territory ; 
or as between its own citizens and the citizens of 
other States likewise sojourning in the territory; 
or as between its own citizens in respect of rights 
acquired under the laws of other States. I will 
develop this more fully immediately. The second 
class of facts is the diversity of the laws of different 
States. The third class of facts is the diversity of 
the laws in force in different parts of the same State. 
As an instance of the last you have the different 
States comprising the United States of North 
America. Strictly speaking, there is only one State 
in the large international sense of the word — 
the Republic of the United States. Yet there 
are also a large nimiber of minor provinces, or 
so-called " States," each of which has adopted to a 
certain extent a different system of law. So again, 
although in Great Britain there is only one State, 
yet there are to a certain extent different laws 
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in Scotland from what there are in England; and 
diCFerent laws in the Colonies from what tliere are in 
Scotland and England ; and different laws again in 
India from what there are in the Colonies. 

I shall make the matter clearer if I state the original As- 

• •1 .• I*-! ii*ii -■••J sumptions 

original assumptions which nnderue the adimnistra- underiying 

J* t* • 1 • • 1 ij rm Administro- 

tion of justice m any country whatsoever. These tion of Justice 
are, first of all, that the only persons who can claim ^rsoi4^\2) 
to have justice administered in the Courts are the (sj^^tsT^^ 
citizens of the State to which the Courts belong. 
The assumption is that a court of justice is insti- 
tuted by the Government for the benefit not of 
other citizens but of the citizens of the State itself. 
Another assumption is that the jurisdiction of the 
court exists only over things lying in the territory 
of the State, because, on the face of it, the court has 
no power whatever over things lying elsewhere. 
These things may be said to belong in a large and 
international sense to the State, and this is equally 
true whether the things are immoveable or move- 
able. A court of justice can therefore only have 
jurisdiction over the things lying in the territory of 
its own State. A third assumption is that a court 
only has jurisdiction with respect to acts done in 
the territory of the State to which it belongs. 

These are the three original assumptions on which Private inter- 
every court of justice is constituted. Private Inter- impairs the 
national Law may be said to impair the validity of lach of these 
every one of these assumptions. It implies that ^^^™^p*^^^- 
somehow or other the jurisdiction of courts of 
justice has become extended. In other words the 
necessities and the circumstances I have previously 
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mentioned have led to the extension of the ordinary 
and primary jurisdiction of courts of justice. This is 
shown, first of all, in the jurisdiction being extended 
in favour of the citizens of other States who happen 
to be sojourning in the territory. Secondly, it not 
only exercises this jurisdiction in respect of things 
lying in the territory, but also in respect of things in 
other countries- This you wiU see can only bef in 
the case of moveables. Thirdly, so far from con- 
fining its jurisdiction to acts done in the territory, 
it takes into account acts that have been done 
elsewhere, requires evidence of them, and gives 
legal effect to them. Such, then, is the general 
character of this body of rules. You see they 
extend, in certain definite directions, the ordinary 
and primary jurisdiction of courts of justice. 
^imtoJtiir" Now to pass on for a few moments to the actual 
di'^^^f th ^^^^ ^^ *^ system of Private International Law, 
Eoman Em- go far as it is a system having any organic unity of 
its own. I will read to you first of all from the 
eighth volume of Savigny's "System of Modem 
Roman Law," Guthrie's Edition. Savigny says : — 

At the time of the complete development of the Roman 

constitution, towards the close of the repubUc and during 

the first centuries of the empire, the Roman empire 

consisted of the following constituent parts : — ^All Italy 

beyond the city of Rome consisted of a great number 

'' of urban communities called, for the most part^ municipia 

'^ and colonioe, with some subordinate classes of communities. 

'^ Each of them had a more or less independent constitution^ 

" with its own magistrates, with jurisdiction, and even with 

" its own legislation. The whole soil of Italy, therefore, 

" with the exception of the city of Rome and its territory, 

*' was included in the bounds of these towns, and every 
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*^ inhabitant of Italy belonged either to the city of Rome 
'' or to one or other of these urban communities. The 
provinces, on the contrary, had originally very various 
constitutions. They had, however, gradually approxi- 
'^ mated to the municipal system of Italy ; although in 
'^ them this system was not carried out so completely and 
'' thoroughly. In the time of the great jurists, in the 
** second and third centuries of our era, the proposition 
** just now laid down in regard to Italy could almost be 
*' applied to the whole empire. The soil of the empire 
" was almost entirely included in distinct urban territories, 
^' and the inhabitants of the empire appertained either to 
" the city of Rome or to one or other urban community." 

You will observe the parallel between the state or%go and 
of things here, and the state of things in America, 
and in the different parts of the British Empire. 
You see each citizen of the Roman Empire was 
both a citizen of £;Ome and also inmiediately 
attached to some of these urban communities. 
There were two modes in which (as Savigny 
points out) he might be attached to one of these 
communities. He was either attached by a very 
close tie, that is, by oHgo^ or by a less close tie 
called domicilium. The closer tie arises in different 
ways, by birth, by adoption, by manumission, and 
by election. A citizen might have a less close 
tie than that of origOy — a tie founded merely 
on residence. Savigny describes the nature of 
domicilium in a way which I may as weU quote, 
because it also applies to modem domicile. I 
quote from the 54th page of Mr. Guthrie's trans- 
lation : — 
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That place is to be regarded as a man's domicile 
^^ which he has freely chosen for his permanent abode. 
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^^ and also for the centre at once of his legal relations 
" and his business. The term permanent abode^ however, 
" excludes neither a temporary absence nor a future change, 
the reservation of which faculty is plainly implied ; it is 
only meant that the intention of mere transitory residence 
" must not at present exist. 

" Domicilium, like oriffo, established a connection with 
a particular urban community. It therefore related to 
a definite urban territory, and embraced not only the 
^^ inhabitants of the city itself, but also of the villages 
" and farms {coUmia) belonging to this territory.^' 

Legal conae- So the Jm origifiis and thejtis mcolatus had similar 

quences of , _ 

connection by reference, and the patna and the domua, the patria 
IZ^umJ having reference to origo and the domus to domU 
dlmm. This attachment, whether it arises out of 
citizenship or domicile, gave a certain local character 
to the person who was the subject of it, and this 
local character was, as Savigny has pointed out, 
expressed in three modes. One was that of liability 
to special municipal burdens. Another mode was 
that of being under the jurisdiction of particular 
courts of justice; because the ordinary principle 
was that a person must be sued in the forum of the 
community to which he belonged, and so, if either 
by citizenship or domicile he belonged to a parti- 
cular community, he must be sued there. The 
third mode was that there was a certain local law 
to which he was subject, and which he carried about 
with him wherever he went. So, with respect to 
any citizen of the Roman Empire, he was liable to 
some pecuUar group of burdens, and for reasons 
which you may find in Savigny's work, he might, 
being attached to several communities at once, be 
liable to several distinct groups of burdens. He 
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might also be subject to courts of justice in several 
distinct urban communities, and carry about with 
him several particular bodies of local law. 

I want to travel from that state of thinsrs up to " Personal," 

" Real " and 

more modem times, and I think I shall make the "Mixed" 
passage best through the medium of the history of 

• 

"personal statutes," "real statutes," and "mixed 
statutes." There came a time after the period T 
have been speaking of, and anterior to the forma- 
tion of the modem system of Europe, at which the 
notion of territorial sovereignty was only imperfectly 
formed; the empire which had succeeded to the 
Eoman Empire was largely extended ; and yet each 
individual 'person was held to be attached to a 
particular locality. This state of things gave rise 
to the doctrine that a person might carry about 
with him the laws of such a particular locality; and 
nevertheless, while he was subject, for some pur- 
poses, to this body of laws, be, for other purposes, 
subject to the laws which were universally the same 
for all territories. I wiU just read a short passage 
on this subject from Mr. Westlake's Private Inter- 
national Law, page 122 : — 

" The term 'statutes' which is classical in this subject Mr. West- 
'' was originally used of the bye-laws of the imperial and lakes's ac- 
'' other free towns, in Italy and elsewhere, and was thence the term 
" extended to the unwritten customs and written coviumiers " °***^*®^*' 
'* of the feudal jurisdictions. But the common law of all 
'' those towns and countries was that of Rome, to which 
therefore the statutes were exceptions, the existence of 
which occasioned some diflSculty, because in the empire 
legislation was confessed to be an exclusively imperial pre- 
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" rogative, while in Prance there had been for many years a 
" total cessation of all exercise of legislation. .... 
'^ A statute which had persons for its principal object was 
" personal^ and applied to all who were domiciled within its 
'' limits : those which had things for their principal object 
" were real, and applied to property situate within their 
" Umits.^' 

Modeof tnm- In this way you see the transition has been effected 
ancient to from the state of things in the early days of the 
Mid ^p^tices. Roman Empire. The same ideas still were constantly 
preserved, that a person might be at the same time 
subject to different bodies of law for different pur- 
poses. For some purposes he carried aboat with him 
wherever he went a particular body of law adhering 
to him personally — ^the law of his domicile, that is 
the law of the place to which he was attached by way 
of residence. For other purposes he wm subject to 
the law of the State to which he was permanently 
attached by way of citizenship. That leads the 
way to the modem system. You see like facts and 
necessities calling for like provisions for them, and 
past historical accidents dictating the form of 
modem devices. You find courts of law having 
to administer justice to persons, dwelling within the 
territory, who are members of other States, and you 
find these courts having to take into consideration 
acts done elsewhere, and to exercise jurisdiction 
over things lying elsewhere. It is natural that 
the language which had been generated in the old 
days of the Roman Empire and perpetuated in the 
Middle Ages should come to the front and be pressed 
into the service. 

The subject in fact cannot well be simplified, 
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because each principal branch of the law has a 
diflferent history. The eminent writers on the sub- 
ject have each extended their favourite doctrines and 
have also been hampered by the doctrines which 
have flowed from the early Boman period or the 
Middle Age period. These have been to a certain 
extent corrected by some considerations of expe- 
diency but only to a very limited extent. Probably 
the system of Private International Law has been 
more subjected to the crucible of mere expediency 
in England than in any other country ; but there 
agaia the expediency has been of a very narrow 
and selfish kind. Altogether the English rules 
are, as you will find from studying any EngKsh 
book on the subject, such as Mr. Westlake's, gene- 
rally selfish and purely national, though there have 
been efforts to liberalise them. 

Now I pass on to thd existing state of the law Comity of 
and I shall first of all lay down some general 
and broad principles which, after a study of the 
subject, you will find to be almost universally 
adopted. In fact the one principle which gives 
rise to the whole system of law is founded on what 
is called "comity of nations" or the disposition 
of each nation to recognise, as far as is consistent 
with its interests, the laws of other nations. This 
"comity of nations" assumes in this aspect the 
form of an universal principle, though the applica- 
tion of this principle is corrected by other principles 
which I shall allude to directly. The principle is 
that rights once conceded by a national, that is a 
local, sovereign are treated as vaKd rights every- 
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Rights once where. That is to say, when once a person, to 

acquired are _ , . 

good every whatever state he belongs, has acquired certain 
rights, he is regarded in any country through 
which he travels as being invested with these 
rights, and the Courts of Justice of any country 
in which he may find himself will lend its aid 
to enforce these rights. This is the principal 
Limitation (1) and general doctrine. There are some limitations 
MoSty. ^ to it. One such limitation is that no State admits 
principles recognised by itself as immoral, even if 
adopted by the law of other States. When I pro- 
pound these principles in this peremptory way 
you must remember that there is no principle 
of Private International Law which is absolute. 
What I mean by States generally is, nearly all 
States. An instance of the above limitation is 
that England recognises in her Courts the laws of 
marriage of all countries, provided the marriage is 
not polygamous, but does not recognise polygamous 
marriages. It is not at once clear why it should 
not recognise a polygamous marriage as well as 
any other eccentric custom. It will recognise 
laws allowing marriages of affinity in other 
countries, in respect of citizens of other States 
which will not recognise its own laws forbidding 
marriages of affinity, but on polygamy it takes its 
stand. You will find that that principle of applying 
the test of moraKty is difficult to carry out, and par- 
ticularly so when it is applied to such matters as 
divorce, usury, and frauds on the revenue. It becomes 
very difficult indeed to ascertain what laws have 
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reference to pure moraKty and what laws have 
reference to purely political expediency. 

Another limitation of the general principle is that Limitation 

(2) on ground 

no State allows a contravention of its own laws by its of internal 

• •• • 1 «• 1 State policy. 

own citizens, or even recognises any system of law 
which conflicts with those parts of its own law which 
it conceives to have direct reference to the well-being 
of society as a whole, or to the preservation of the 
State, such as laws of commerce and police, or laws 
aflEecting public health, the revenue, and the 
sovereign authority. In the case of any law being 
cited conflicting with the law of the country 
in which justice is demanded, if that law touches 
on matters of commerce, police, public health, or 
revenue, the court generally hesitates to recognize 
the foreign law, — ^I say hesitates because it will 
draw the line very uncertainly. That principle has 
often been laid down in the case of foreign bank- 
ruptcy. A State seldom allows its own citizens to be 
ousted by proceedings taken in other States, because, 
although a State will usually recognise bankruptcy 
proceedings taken in any other State, yet supposing 
that there are creditors of the bankrupt in the 
territory in which the foreign bankruptcy is pleaded, 
the claims of these creditors are in many States 
reserved and held not liable to be ousted through 
proceedings taken elsewhere. 

Again another limitation is that where the laws Limitation 
of a foreign State clash with the vested or essential of giving . 
rights of subjects in the country of the forum — rightTa^-^ 
that is, the Court of Justice exercising the juris- ^^ryof 

-- the Forum. 

Jdl. 
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Mr. Justice 
Blackburn 
on effect 
here of a 
purchase of 
slayes in a 
country where 
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tion is valid 
by the law of 
the country. 



diction in question — ^the foreign law gives way. 
The following passage may be cited from a judg- 
ment of Lord EUenborough's (Potter v. Brown, 6 
East 151) :— 

" We always import together with these persons the 
'^ existing relations of foreigners as between themselves 
" according to the laws of their respective countries ; except^ 
'^ indeed^ when the Law clashes with the rights of otir own 
subjects here^ and one or other of the laws must neces- 
sarily give way, in which case our own is entitled to the 
" preference/' 

I may take here an instance of the general 
application of the rule that a State recognizes as 
far as it can the rights acquired in other States. 
The instance is a very remarkable one. It seems that, 
by English Law, a transaction by British citizens 
relating to the sale and purchase of slaves made in 
a country where slavery is legal may be held valid 
in the Courts of this country. That doctrine, 
although an apparently very extravagant one, is 

laid down by Mr. Justice Blackburn. The case is 

* 

that of Santos v. lUidge (19 Law Journal, 348) : — 

^' Assuming the taking to have been prohibited by a 
" British Act, still the taking having been of property 
'^ locally situate in a foreign country, in a manner lawful 
'* according to the laws of that country, I apprehend that 
'^ the property actually passed by the sale, and vested in the 
" purchaser, though they committed a felony according to 
'' our law by taking it." 

This is a very extreme case of recognizing rights 
acquired by the laws of other countries. 

Subject to these general rules, — which are ordi- 
narily introduced into books as exceptions, although 
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1 have put thein into the forefront because they best Personal 

J i*ji 11 1 1- J* qualifications 

serve to explain the whole system, — I may mention determined by 
other principles which apply. In the first place, -^*'''***^- 
according to the almost universal rule, all personal 
qualifications are determined by the lex domicilii^ 
that is the law of the particular place to which a 
person is attached by permanent residence. You 
will find in books on Private International Law all 
the tests of domicile as opposed to citizenship. All 
dealings with immoveables are generally decided Dealings with 
with reference to the law of the place where they regulated i^ 
are. I might say generally that all dealings with aita, ^* ^^ 
moveables and immoveables are, in principle, decided 
with respect to the place where they are ; and for 
this reason, that a court of justice can only get 
hold of things and secure the right of possession 
to them through the use of certain executive 
machinery. Yet no court of justice can put the 
executive machinery of another country in force. 
It cannot interfere with the executive of that 
country and control it so as to give to any one the 
possession of things being within the jurisdiction 
of the foreign court. The general doctrine there- 
fore prevails, that aU deaUngs with things must be 
estimated by the law of the country in which the 
things lie. There are, however, certain exceptions 
to that rule. These seem to have arisen from a 
consideration of the cases in which a number of 
things taken together form one legal holding, as 
in the case of a " university," or a group of things, 
becoming the subject of intestate succession. In 
these cases, owing probably to the inconvenience 
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DeaiiMwitii of applying a number of diflferent systems of law 
regulated by to a number of different things scattered about (it 
How twa "' may be) in different places, the general rule is that 
cftine a ut ^j^^ ^^^ domicilii applies and not the lea: loci, that 

is, the law of the places where the things severally 
lie. Thus it has come about that iu the case of 
moveables, the lea: domicilii, and, in the case of 
other things, the lex loci supplies the rule of law 
applicable. 
Contracts: The case of Contracts is peculiar. Sometimes 

AVhat law is 

appHed to the they are made in one country ; they may have to 

different parts •■ Ji* Ji t • t* i» • 

of the trans- DO cxecutcd in another; and, if an action anse 
action. upon them, that action may be brought in a third 

country. Possibly also the capacity of the parties, 
the question of their being of proper age, and the 
like, may prove relevant matters of iavestigation. In 
such a case we may have as many as four countries 
concerned, and the question is which national law or 
laws shall prevail. A large number of rules have 
been laid down about contracts, and the answer to 
the question in any case must depend very much on 
the character of the contract itseK ; but the following 
general principles can, for the most part, be gathered 
as the result of the whole iavestigation. With respect 
to the capacity and qualification of the parties, the lex 
domicilii of the two parties prevails; with respect 
to the interpretation of the terms of the contract, 
and to the general question as to whether the con- 
tract is a legal one ab initio or not, the law of the 
place where the contract was made is to prevail ; with 
respect to the mode of performing the contract, the 
interpretation of its general purport and details, the 
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rights and duties of the parties arising under it, the "* 
law of the place where the contract is to be executed 
is applicable. The reason of this last principle is 
that, if the contract does not express distinctly any- 
other rule, the presumption is that the parties had 
the law of the country where it was to be executed 
in view and that they did not intend to conflict with 
that law. With respect to the mere forms of pro- 
ceeding, the law of the fonim prevails, and that in- 
cludes matters arising out of statutes of limitation 
and the like. So you may have, in one and the same 
case, the lex domicilii regulating the capacity of the 
parties ; the lex loci acttis, or the law of the place 
where the contract was made, regulating the con- 
struction of the terms of the contract; the lex loci 
contractus, or the law of the place where it is to be 
performed, regulating the liability of the parties to 
it ; and the lex loci regulating the mode of obtain- 
ing the remedy. 

I introduce all these celebrated expressions because 
in studying Private International Law you should 
have a clear notion what these terms mean. You 
will notice the expression lex loci contractus is rather 
ambiguous, because of itseK it might imply either Lew Ud ton- 
the place where the contract was made or where it it m^. 
was to be performed. These places will usually be 
identical, though by no means always so. The true 
meaning of the expression locus contractus is the 
idte of all the legal consequences arising out of the 
contract. 

Thei-e is one other topic to be touched upon, criminal law. 
and that has reference to the Criminal law. The 
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ordinary principle is that the lex loci actus is to 
prevail in all cases. The scene of the crime is the 
only place in which an accused person can be sued, 

Crimesaiwayfe becausc the fact of the crime does not depend upon a 
right of any body else whatever; it is only an offence 
against the particular State where it is. committed, 
and it must be the law of that State by which the 
fact of criminality must be estimated. But if the 
accused gets away, is there any process of recovering 
him, or can he be tried in the territory of any other 
State for the crime from the penalty of which he 

Difficiiit has fled ? If so, what law is to supply the test of 

attOTiding his Criminality ? Or again, suppose he is to be 
deuvered up to justice for a cnme committed in 
the territory of the State from which he has fled, on 
what ground is he to be so delivered and bow is the 
evidence to be procured to justify his being delivered 
up ? Perhaps a crime may be called mcmalanghter 
in one State and in another there may be no exact 
crime answering to manslaughter. Or (to take 

Crimes differ- another casc), there is, in England, a crime known 

ent indifferent , . « i -i i • 

countries. as " bemg in possession of stolen goods knowing 
them to be stolen," but there are States in which 
no such crime is known. Supposing that crime is 
not known at all in another State, how is the person 
charged to be given up ? How is the evidence of 
that crime to be tested in the courts of the country 
to which the accused man may have fled ? 

Doubts as to I mav sav here that considerable doubt has 

whether Ex- . , 

tradition is a ariscn (as I havc already had occasion to observe in 

pendJntiyof a prcvious Iccturc) whether the duty of Extra- 

'^ dition of such alleged criminals is recognized by 
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the Law of Nations, apart from special treaties ; and 
though there are a great many learned arguments 
on both sides, I think you wiU find that treaties^re 
necessary in order to give a right of Extradition of • 
criminals; certainly the practice is in that direc- 
tion, because prisoners rarely are given up apart 
from the existence of such a treaty. The pro- 
cedure which is to regulate the delivering up of 
prisoners must also be described, and treaties are 
necessary for this purpose. In England a recent Recent 
Act of Parliament has been passed, which comes Extradition 
into force in respect of the extradition of criminals 
of other States as soon as the Queen concludes an ex- 
tradition treaty with those States. In former times, 
however, there would be generally a treaty, and an 
Act in every case, so that there would be a number 
of Acts, prescribing, it might be, diflferent regulations 
for extradition in different countries. Now there 
is only one Act, and one set of regulations as far as 
this country is concerned which come into operation 
as soon as a treaty is concluded. 

I want to say a word or two about the study study of 
of the subject. You will find Savigny's eighth national Law! 
volume in Mr. Guthrie's translation very readable, «^^Sem/' 
and one advantage of it is that such of you as are 
studying Roman Law will get incidentally a 
considerable knowledge of Roman Law in the 
course of perusing it. But it is not exactly applic- 
able to the law of England, though the notes of 
Mr. Guthrie are extremely useful in pointing out 
how far the doctrines of the work are relevant to 
English and Scotch law. I think, in other respects, 
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you will find Savigny's book entirely exhaustive 
for your purpose, or for the purpose of anybody. 
On the other hand Mr. Westlake's book, although it 
was written some years ago, is certainly extremely 
valuable and exhaustive, but it is very difficult to 
read. If he were to write it again he would pro- 
bably write it in a form better adapted to students. 
It is written in so very compressed a style that some 
of the most important passages require reading 
many times before the subject is entirely grasped. 
On the other hand it abounds in large and deep 
thoughts, and is vastly superior to most English 
Law books. Story's book is the best known one. 
The modem edition of it is a voluminous work. 
The objection to it is that he gives so many 
authorities without his being confident which will 
be followed in practice. A good book, and perhaps 
the clearest on the subject, although very large, is 
Wharton's " Conflict of Laws," and you will find it 
easier to master than any other work. There is also a 
good article on the subject in Mr. Porsyth's " Cases 
and Opinions on Constitutional Law." The subject 
of the article is " lex loci^ and lexjoriy The subject 
however is a very difficult one, and I can do no better 
than recommend you who have occasion to study it 
systematically to read Mr. Porsyth's chapter and 
Mr. Westlake's work and parts of Savigny's eighth 
volume and I hope the arrangement I have given 
of the subject in the present lectures wiU tend to 
assist your studies. 
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